
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Kenneth W. & Martha S. Greenawalt

for  Redeterminat ion of  a Def ic iency or  Revis ion :
of  a Determinat ion or  Refund of  Personal  Income Tax
under Ar t ic le  22 of  the Tax Law for  the Year 1975.  :

AFFIDAVIT OF MAILING

State of New York :
S S .  :

County of Albany :

David Parchuck,  being duly sworn,  deposes and says that  he is  an employee
of  the State Tax Commission,  that  he is  over :  18 years of  age,  and that  on the
23rd day of  May,  1985,  he served the wi th in not ice of  decls ion by cer t i f ied
mai l  upon Kenneth W. & Martha S.  Greenawal t ,  the pet l t ioner  ln  the wi th in
proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

r4rrapper addressed as f  o l lows:

Kenneth W. & Martha S. Greenawalt
65 Highr idge Rd.
Har t sda le ,  NY  10530

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
23rd  day  o f  May,  1985.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that  the said addressee is  the pet i t ioner
forth on said wrapper is the last known address

Authorized to i s t e r  oa t
pursuant to Tax Law sec t i on  L74
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ltlay 23, 1985

Kenneth W. & Martha S. Greenawalt
65 Highridge Rd.
I lartsdale, NY 10530

Dear  Mr .  & Mrs. Greenawalt :

Please take not ice of  the decls ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the adrnlnistrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceeding in  cour t  to  rev iew an
adverse decis ion by the State Tax Commissiorr  may be lnst i tu ted only under
Art lc le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be commenced in the
Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom the
da te  o f  t h i s  no t i ce .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this deci .s ion mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (5r8) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

KENNETH I4I. GREENAWALT AND MARTHA S. GREENAWALT

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law for the Year
r97 5.

DECISION

Petitioners, Kenneth hI. Greenawalt and Martha S. Greenawalt, 65 Highridge

Road, Hartsdale, New York 10530, f i led a petLt lon for redeterminatLon of a

deficiency or for refund of New York State personal income tax under ArtIcLe 22

of the Tax Law for the year 1975 (File No. 32528).

A fornal hearing was held before James Hoefer,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on November 26, L9B4 at 1:15 P.M. Pet i t ioner Kenneth hI.  Greenawalt

appeared pro se and for his spouse. The Audit  Divis ion appeared by John P.

Dugan,  Esq.  (Wi l - l ian  Fox ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether the Audit  Dlvls ion properly disal lowed pet l t lonersr clalned

cred i t  o f  $2r300.00  fo r  payments  made to  an  es t imated  tax  account .

I I .  Whether pet i t ioners are required to include in total  New York income

l"[r .  Greenawaltrs distr lbut ive share of the New York City unincorporated businese

tax deduct ion claimed on the partnership return of Davies'  Hardy, Ives &

Lawther.

I I I .  Whether the Audit  Dlvis ion properly disal lowed pet i t ionerst c lalmed

inves tment  c red i t  o f  $494.40 .
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IV. Whether the Audit Division properly imposed a penalty pursuant to

sect ion 685(c) of the Tax Law for fai lure to f i le and pay est imated tax.

V. Whether the Audit Dlvision properly inposed a penalty pursuant to

sect ion 085(a)(1) of the Tax Law for fai lure to f i le a return on or before the

prescr ibed due date.

VI.  Whether the Audit  Divis ion is prohibi ted fron assert ing addlt ional

penal- ty and interest on the tax due proposed in a Not ice of Def ic iency where

penalty and interest had been prevlously assessed agalnst pet i t loners in a

not ice dated February 15, 1979 and, i f  not so prohibi ted, was there a dupl icat lon

of penalty and lnterest charges.

VII .  t r{hether the Not ice of Def ic lency should be cancel- led due to the lapse

of a four-year period from the date pet i t ioners f i led a pet l t ion to the date of

the hearing held hereln.

FINDINGS OF FACT

1. Pet i t ioners herein, Kenneth W. Greenawalt  and Martha S. Greenawalt ,

f i led a New York State Income Tax Resident Return for 1975 on January 27 '  1978.

On said return, pet i t ioners reported no nodif icat ions to Federal  adjusted gross

income [Tax Law $S612(b) and (c)]  and, therefore, total  New York income and

Federa l  ad jus ted  gross  lncome were  ldent ica l  ($57,712.L5) .  Pet i t loners r  re tu rn

showed a balance due New York of $2,176.52, said amount having been computed ln

the following manner:

Tax plus 2!e"/" sutchatge
Less: investment credit
Balance
Less :  payments  on  N.Y.S.  es t imated  tax
Balance due

$4 ,970 .92
(4e4 .40 )

$4 ,476 .52
(2 ,300 .  00 )

The ba lance due o f  $2 ,176.52  was pa id  by  pe t i t ioners  w l th  the  f i l i ng

of thelr  return on January 27, 1978.
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2. 0n February 15, L979, the Audit  Divis lon issued a not lce to pet l t loners

assess ing  to ta l  pena l ty  and in te res t  o f  $1 ,078.95 .  In te res t  l tas  assessed on

the  ba lance due shown on pe t i - t ioners f  re tu rn ,  i .e .  $21176.52 '  f rom the  da te  the

re turn  was due (4 /L5 /76)  to  the  da te  the  tax  was pa id  ( l /27 /78>.  Pena l t ies

hrere  assessed on  the  $2 ,176,52  ba lance due pursuant  to  sec t lon  685(a) (1 )  o f  the

Tax Law (for fai lure to t lnely f i le the return) and sect ion 685(a)(2) of the

Tax Law (for faTlure to tinely pay the tax due shown on the return). Petitioners

pa id  the  $1 ,078.95  assessed ln  the  no t ice  da ted  February  15 ,  1979.

3. The Audit  Divis ion, on JluJ-y 22, 1980, issued a Not ice of Def ic iency to

pet i t ioners  fo r  1975 propos ing  add i t iona l  tax  due o f  $3 '040.03 ,  p lus  pena l ty

and in te res t  o f  $2 ,000.62 ,  fo r  a  to ta l  a l leged ly  due o f  $5 ,100.65 .  Sa ld  Not ice

of Def ic iency l ras based on a Statement of Audit  Changes dated December 4, L979'

wherein pet i t ioners were provided with the fol lowing explanat lon and computat lon:

ttUnincorporated Business Taxes imposed by New York City are not
deductible in determining personal lncome tax. On your personal-
income tax return you failed to increase your Federal incone by the
amount of $1 ,597.58 which represents your share of the New York City
Unincorporated Business Tax deduct ion taken on the partnership return
of Davles, Hardy, Ives & Lawther.

The business act iv i t ies of the above ci ted partnershlp does (sic) not
qual i fy for the New York State lnvestment credit  s ince services
rendered do not const i tute the product ion of (s ic) manufactur ing of
goods. Accordingly,  the investment credit  c lained in the amount of
$494.40  a t  L ine  15 ,  Page I  i s  d isa l lowed.

Otrr Estinated Tax Account Records fal1 to indicate an account under
your name and Social Security Number for the tax year 1975. Accord-
l-ngly, the amount clained as estimated tax payments on your 1975
return is not al lowed.

Penalty is imposed under Sect ion 685(c) for underest imation of
personal income tax.

Sect ion 685(a)(1) penalty ls imposed on total  addit ional-  tax due as
return was l-ate f i led.
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4, Pet i t ioners were unable to produce any cancel led checks to substant late

the  payment  o f  $21300.00  in to  a  1975 es t i rna ted  tax  account .  I t  l s  pe t i t ioners r

posit ion that some of their  records for 1975 have been lost or nisplaced and'

even though they cannot produce any cancel led checks, that the $2r300.00 credit

should be al lowed. Pet l t j .oners al lege that they have in past years always paid

into an estlmated tax account and that they know of no reason why they would

not have paid est imated tax for 1975.

5. Durlng the tax year in quest ion, pet i t ioner Kenneth W. Greenawalt  was

a partner in the law f l rn of Davles, Hardy, Ives & Lawther (hereinafter ' r the

partnership").  Mr. Greenawalt 's distr ibut ive share of partnership income for

1975 to ta l led  $52, I94 .62 .  In  the  computa t ion  o f  sa id  pe t i t ioner ts  d is t r lbu t ive

share of lncome, the partnership deducted $1,597.58, sald amount represent ing

his share of the New York City unincorporated business tax deduct lon taken on

the partnershiprs 1975 partnership return. Pet i t loners did not include the

$1rS92.58  in  the  computa t ion  o f  L975 to ta l  New York  income.

COMPUTATION:

Add: Tax Surcharge Q 2.57"
Balance
Investnent Credit DisaLlowed
Estinated Tax Payurents Disallowed
TOTAI ADDITIONAL TAX DUE

Sect lon  685(c )  Pena l ty

Sect ion  685(a)  (1 )  Add i t ion  To Tax

This amount liras computed

$ 3 , 0 4 0 . 0 3  b y  2 5  p e r c e n t ,

$ 239.64
5 .  99

ffi35
494 .40

2 ,300 .  00
$3  '  040 .  03

202.97
I

760 .  00 " '

by mult iply ing the al leged addlt lonal tax due of
the maximum rate al lowed by Tax Law $685(a)(1).
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6. Attached to pet i t ionerst 1975 New York return was Federal  Form 3468'

Conputat ion of Investment Credit .  Said Forn 3468 lndicated that Mr. Greenawaltrs

share of property which was acquired by the partnership tn 1975 and which

qua l i f ied  fo r  Federa l  inves tment  c red i t  to ta l led  $7 ,062.81 .  H is  Federa l

inves tment  c red i t  equa l led  $494.40  ($7 ,062.8L  x  7%)  and the  same amount  ($494.40)

was also clained bv hln as an investment credit on the New York return. No

evldence was adduced at the hearlng to show that the property in quest ion was

prlncipal- l -y used in the product ion of goods by nanufactur ing, processing,

assembling, ref ining, mining, extract ing, farming, agr icul ture, hort icul ture,

f lor icul ture, v i t icul turer or co 'nercial  f lshing.

7. Pet l t loners presented no evidence to show that they met any of the

statutory condit ions set forth ln sect i .on 685(d) of the Tax Law which would

prevent the imposit ion of the Tax Law sect lon 685(c) penalty for fal l -ure to

f i le and pay an est imated tax.

8. In late March or ear ly Apri l  of  1976, Mr. Greenawalt  requl-red emergency

surgery which ini t la l ly prevented hiur f ron f i l lng pet i t ionersf 1975 New York

State income tax return on or before Apri l  15, 1975. Pet i t ioners f i led an

appl lcat ion for an automatic two-month extension of t lme unt i l  June 15'  L976 to

f l1e their  I975 return. Mr. Greenawalt  returned to normal act lv l t ies after the

aforementioned emergency surgery, in early June of 1976. Upon his return to

the partnershi.p, Mr. Greenawalt found numerous lnternal problems which requlred

much of his t ine. Pet i t lonerst L975 Federal  lncome tax return rrras f l led ln

November, 1977; however,  their  1975 New York State return t tas not f i led unt l l

January 27, I978, approxlmately one and one-hal-f nonths after the Audit Divislon

advised pet i t ioners in wrLt ing that i t  had no record of a 1975 return being

f i1ed.
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9. Pet i t ioners maintain that the penalty assessed pursuant to Tax Law

sect ion 685(a)(1) should be cancel led since reasonable cause exlsted for

fai lure to t imely f i le the 1975 return. Pet l t ioners assert  that they have

establ lshed that reasonable cause existed by: (a) the aforementioned emergency

surgery; (b) the lnternal problems of the partnership whlch required an inordlnate

amount of Mr. Greenawalt ts t lme; and (c) the fact that the accountant who

normal ly prepared their  returns had ret i red.

10. Pet i t ioners also argued that the Audlt  Divis ion ls precluded fron

assesslng penalty and interest in the Not ice of Def ic lency dated JuLy 22'  1980,

since penalty and interest rdere previously assessed in the not lce dated February 15,

L979. In the al ternat lve, pet i t ioners asserted that penalty and interest

charges were dupl icated l-n the Not ice of Def ic iency and ln the not ice dated

February  I5 ,  1979.

11 .  The Not ice  o f  Def ic iency  was da ted  Ju Iy  22 ,1980,  the  pe t i t lon  fo r

redeterminat ion of said not ice was dated October 14, 1980 and the formal

hearing was held on November 26, 1984, Pet i t ioners assert  that a lapse of over

four years to provide a hearing is excessl-ve and should therefore cause the

Notice of Def ic iency to be cancel led.

CONCLUSIONS OF LAW

A. That pet i t ioners have fal led to sustain their  burden of proof [Tax Law

$689(e) l  to  show tha t  they  pa id  $2 ,300.00  ln to  a  1975 es t lmated tax  account .

Accordingly,  the Audit  Divis lon has properly disal lowed pet i t ionersr claimed

cred i t  o f  $2 ,300.00  fo r  es t imated  tax  paynents .

B. That sect ion 612(b) (3) of  the Tax Law provides that a taxpayer,  in

computing total New York income, must increase Federal adjusted gross income

b y :
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t ' Income taxes inposed by this state or any other jur isdict l -on,
to the extent deduct ible in determining federal  adjusted gross
i n c o m e . . . . t t

Pet i t loners are requlred to include tn 1975 total  New York income

Mr. Greenawalt fs dlstr lbut lve share of the New York City unincorporated business

tax deduct ion claimed by the partnershlp on i ts partnership return (Tax Law

$ $ 6 1 2 ( b )  ( 3 )  a n d  6 1 7 ( a ) ;  2 0  N Y C R R  i f  6 . 2 ( c ) ;  2 0  N Y C R R  1 1 9 . 3 ;  B o w e f  v .  S t a t e  T a x

Courmiss lon ,  86  A.D.2d 932) .

C.  That  sec t ion  606(a) (2 )  o f  the  Tax  Law prov ides  tha t  ln

el igible for the New York lnvestment credit ,  the property must,

order to be

in te r  a l ia ,  be :

" . . .p r inc ipa l l y  used by  the  taxpayer  ln  the  produc t ion  o f  goods  by
manufactur ing, processing, assembling, ref ining, mlnlng'  extract ing,
farming, agr icul ture, hort icul ture, f lor lcul ture, v i t lcul ture or
commercial  f ishing. For purposes of this paragraph, manufactur ing
shal l  mean the process of working raw mater lals lnto wares sul table
for use or whlch gives new shapes, new qual i ty or new combinat lons to
matter which already has gone through some art i f ic ial  process by the
use of machinery, tools,  appl lances and other sini lar equipment.
Property used in the product ion of goods sha1l include maehinery'
equipment or other tangible property which ls principally used in the
repair and service of other machlnery, equlpment or other tanglble
property used pr incipal ly in the product lon of goods and shal l
include al l  faci l i t ies used in the product ion operat ion, including
storage of mater lal  to be used in product ion and of the products that
are produced. t t

Pet i . t ioners have fai led to sustain their  burden of proof [Tax Law

$689(e) l  to show that the property ln quest ion qual- l f ied for New York State

investment credit  pursuant to sect ion 606(a)(2) of the Tax Law. Moreover,  the

nature of services generally performed by a l-aw partnershlp would seem to

exclude any property acguired by such a partnership from qual i fy ing for the

more restr ict ive New York State investment credit .  Accordingly,  the Audit

Divis ion has properly dlsal lowed pet i t ionersr clained New York State investment

c r e d i t .
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D. That pet l t ioners fai led to sustain their  burden of proof to show that

they net any of the statutory condit ions set forth in sect ion 685(d) of the Tax

Law which would prevent the lmposit l -on of the Tax Law sect ion 685(c) penalty

for faiLure to f i le and/or pay est lnated tax.

E. That the evidence presented by pet i t loners does not establ ish that

reasonable cause existed for fal lure to t inel-y f i le a 1975 New York State

income tax return.

F. That there is no provision Ln the Tax Law which prohibits the Audlt

Divis ion from assessi.ng addit ional penalty and interest in a Not ice of Def ic iency

where penalty and interest was assessed in a previous not ice. Furthermore,

there is no dupl icat ion of penalty and interest charges in the instant matter.

In the not ice dated February 15, 1979, the Audit  DLvision assessed penalt ies

and in te res t  based on  the  $21176.52  o f  tax  due shown on pe t i t loners t  re tu rn .  In

the Not ice of Def ic lency dated JuLy 22, 1980, the Audit  Dlvls ion assessed penalty

and in te res t  based on  the  proposed add i t iona l  tax  due o f  $3 ,040.03 .

G. That the argument to disniss on the ground of laches is denied.

t 'Laches, waiver or estoppel uray not be i rnputed to the State ln the absence of

statutory authori ty" and that r tThis rule is general ly appl- ied in connectLon

wlth tax mattersrr  (Matter of  Jalrestown Lodge 1681 Loyal Order of Moose, Ine.

(Catberwoo4),  31 A.D.2d 9Bl and G. I t .  Walker & Co.,  et  al .  v.  Stare Tax Cornmissipn,

6 2  A . D . 2 d ,  7 7 ) .

Said argument is also denied for the further reason that the

does not establ ish that pet i t ioners have been danaged or prejudlced by

record

delay.
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H. That the petltlon of Kenneth W. Greenawalt and Martha S. Greenawalt is

denied and the Not ice of Def ic iency dated J 'uJry 22, 1980 is sustained, together

with such additional penal-ty and lnterest as nay be lawful1y due and owing.

DATED: Albanyr New York STATE TAX COMMISSION

MAY A 3 ig8$

_-"_Q,LNt/

PRESIDENT

,z"vA,

COMI'IISSI


