
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Eugene W., Jr.  & Marcia I I .  Goodwil l ie

for Redeterminat ion of a Def ic iency or for Refund
of NYS Personal Income Tax under Article 22 of the
Tax Law and NYC Nonresident Earnings Tax under
Chapter 46, ?i t le U of the Adninistrat ive Code of
The Clty of New York for the Year 1978.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Cornnission, that he is over lB years of ager €rnd that on the
6th day of February, 1985, he served the wlthin not i ,ce of Decision by cert l f ied
mai l  upon Eugene W., Jr.  & Marcla H. Goodwil l le,  the pet i t ioner in the wlthin
proceeding, by encloslng a true copy thereof in a securely sealed postpald
wrapper addressed as fol lows:

Eugene W., Jr.  & Marcia H. Goodwil l ie
304 Highland Ave.
Upper Montclair ,  NJ 07043

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me thls
6th day of February, f985.

that  the sald addressee is  the pet i t ioner

forth on saLd hrrapper is the last knor.m address

ci r ized to a i ry ls ter  oaths
pursuant to Tax s e c t i o n  1 7 4
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In the  Mat te r  o f  the  Pet i t ion
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for Redeterminat ion of a Def ic iency or for Refund
of NYS Personal Income Tax under Article 22 of the
Tax Law and NYC Nonresident Earnings Tax under
Chapter 46, Ti t le U of the Adrninlstrat ive Code of
The City of New York for the Year 1978.

AFFIDAVIT OF I',IAILING

State of New York :
ss .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comnission, that he is over 18 years of age'  and that on the
6th day of February, 1985, he served the within not ice of Decision by cert i f ied
nai l  upon Davld Sachs, the representat ive of the pet l t ioner ln the within
proceeding, by encloslng a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

David Sachs
I,rlhite & Case
14 Wal l  S t ree t
New York, NY 10005

and by deposlt lng same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said l t rapper ls the
last known address of the representat lve of the pet i t ioner.

Sworn to before me th is
6 th  day  o f  Feb rua ry ,  1985 .

orlzed to a
pursuant to Tax

ls te r  oa ths
sec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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February 6, 1985

Eugene W. ,  J r .  &  Marc ia  H.  Goodwi l l le
304 Highland Ave.
Upper Montclair ,  NJ 07043

Dear  Mr .  &  Mrs .  Goodwi l l ie :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewi th .

You have now exhausted your r ight of  review at the admLnLstrat ive Ievel.
Pursuant to sect ion(s) 690 & l3I2 of.  the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Conmission may be lnst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months fron
the  da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t lgat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r t s  Rep resen ta t i ve
David Sachs
Whi te & Case
74 InaIT Street
New York,  NY 10005
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

EUGENE W. G0ODWIIIIE, fi. AND MARCIA H. GO0DIdILIIE

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal fncome Tax under
Art ic le 22 of the Tax Law and New York City
Nonresident Earnings Tax under Chapter 46, Title U
of the Administrat ive Code of The City of New York
fo r  the  Year  1978.

DECISION

Pet i t ioners ,  Eugene W.  Goodwi l l ie ,  J r .  and Marc ia  H.  Goodwi l l ie ,  304

Highland Avenue, Upper Montclair ,  New Jersey 07043, f i led a pet i t ion for

redeterminat ion of a def ic iency or for refund of New York State personal income

tax under Article 22 of the Tax law and New York City nonresident earnings tax

under Chapter 46, Ti t le U of the Administrat ive Code of The City of New York

fo r  the  year  1978 (F i le  No.  38595) .

A smal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Comnission, Two Wor1d Trade Center,  New York,

New York ,  on  May 10 ,  1984 a t  9 :15  A.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by

June 10, 1984. Pet i t ioners appeared by David Sachs, Esq..  The Audit  Divis ion

appeared by  John P.  Dugan,  Esq.  ( I rv ing  Atk ins ,  Esq. ,  o f  counse l ) .

ISSI]ES

I.  l {hether the Audit  Divis ion properly treated amounts designated as a

"foreign l iv ing al , lowance" and a ! ' foreign educat ion al lowance", received by

pet i t ioner Eugene I{ .  Goodwil l ie,  Jr. ,  a non-resident partner of a New York

partnership, as part  of  his distr ibut ive share and accordingly taxable to New

York based on the partnership's New York al locat ion percentage.
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II. l.iheLher section 637 of the Tax Law is constitutional.

FINDINGS OF FACT

1. Pet i t ioners, Eugene l ' / .  Goodwil l ie,  Jr.  and Marcia H. Goodwil l ie,  f i led

a joint New York State Income Tax Nonresident Return for the year 1978 whereon

Eugene I{ .  Goodwil l ie,  Jr.  (hereinafter ' tpet i t ioner")  reported New York State

partnership income of $70r893.00. His partnership income reported for Federal

purposes  was $104,091.00 .  A11 o f  pe t i t ioner 's  par tnersh ip  income was der ived

from the New York law partnership, $lhi te & Case. Pet i t ioner also f i led a 1978

Nonresident Earnings Tax Return For The City of New York whereon he reported

par tnersh ip  income fo r  New York  C i ty  purposes  o f  $70,153.00 .

2. During 7978, pet i t ioner was the partner in charge of the london,

England off ice of White & Case ("the partnership").  He received a total  of

$119'091.00 from the partnership during said year which rdas comprised of the

fol lowing:

Nature of PaJnnent

Distr ibut ive share
Guaranteed foreign salary
Foreign l iv ing al lowance
Foreign educqt ion al lowance
Other income'

Total

Anount

$  73 ,953 .00
33,  ooo.  oo
9  , 534 .00
2 ,545  .oO

3. The port ion of pet i t ioner 's total  partnership income al located to New

York State l{tas computed on his return by adding the portion of his distributive

share attr ibutable to New York sources as "advised by partnership" of $67r001.00,

the port ion of his total  guaranteed foreign salary, foreign l iv ing al lowance

and foreign educat ion al lowance deternined by him to be attr ibutable to New

York sources based on days worked within and without the State of $31833.00,

59 .00

1 
No descr ipt ion was provided for  th is  ' to ther  incomet,
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and the  "o ther  income"  o f  $59.00 ,  fo r  a  to ta l  o f  $701893.00 .  The por t ion  o f

pet i t ionerts total  partnership income al located to New York City was computed

in a simi lar fashion.

4. On February 23, 1982, the Audit  Divis ion issued a Statement of Audit

Changes wherein i t  was explained that:

"The income from a partnership for a nonresident partner is
determined from the activiLies of the partnership and not the partners
ac t iv i t ies .

A nonresident member of a partnership doing business within and
without the State must report his allocated New York distributive
share as determined by the partnership. The partnership of hlhite and
Case determined that of  your total  distr ibut ive share 90.60% is from
New York  sources .

Accordingly, the method you used in allocating your distributive
share from the partnership of ldhite and Case is not permissible
pursuant to our Tax Law.

Federal  Al locat ion Percentage State
Dis t r ibu t iono fPar tnersh ip rncorne$ t ]g ;001 .oow$LoTw.44

However,  s ince your Federal  distr ibut ive share less the Sect ion
9 1 1  e x c l u s i o n  ( $ 1 1 9 , 0 9 1 . 0 0  -  $ 1 5 , 0 0 0 . 0 0  =  $ 1 0 4 , 0 9 1 . 0 0 )  i s  l e s s  t h a n
the New York distributive share, the amount includable in your New
York adjusted gross income, as far as your partnership income is
concerned is the Federal amount which is in accordance with Federal
conformitv.r l

O""otdrrrr ly,  on June 4 ,  7982, the Audit  Divis ion issued a Not ice of

Def ic iency against pet i t ioner and his wife assert ing addit ional New York State

personal income tax of $3r645.00, addit ional New York City nonresident earnings

tax  o f  $220.59 ,  p lus  in te res t  o f  $1  ,786.65 ,  fo r  a  to ta l  due o f  i5 ,052.24 .

5. During the hearing held herein, pet i t ioner conceded that his guaranteed

foreign salary of $33r000.00 is properly al locable to New York State and New

York City on the same basis as his distr ibut ive share from the partnership.

However, he argued that the partnership income received as a foreign living

a l lowance ($9 ,534.00)  and a  fo re ign  educat ion  a l lowance ($2 ,545.00)  shou ld  no t
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be held allocable to New York State atrd City on the eame bagig as his distribut^ive

share since said allolrances nerely represented reimbutrsemeots for the exceEs of

expenses incurred in living in london, England over those which would have been

incurred by petitioner in New york.

6- the foteign living 4llowance pai.d to petitiouer during 1978 was

determined based on the tables and reports prepared by Organization Resources

Counselors, Inc.,  a pr ivate organizat ion shich special izes in providing cost of

living infornation oB a comparative basis between locations in the United

States and locetioas abroad. The foreign education allowance paid to petitioner

during 1978 was paid against presentation of invoices from private schools ia

Bngland in which petitioner's two sotrs were enrolled. ?he purpose of such

allowance was to allot foreign partners to enroll their children in schooLs

having a curriculum close to that which is provided in schools in the United

S t a t e s .

7. Petitioner further argued tbat sald allowances ehould properly be

deducted frorr his gros$ partnership income before application of the New York

al locat ion percentage since they were payable regardless of,  the partnership's

prof i t  or loss, bore no relat ionship to the anouat of hie distr ibut ive share,

and were payable only to partners assigned to the partnership's foreigu off ices

in the amounts.which vary according to place of residence abroad, without

regard to the recipient 's percentage of intetest in the partnership.

8. The Audit  Divis ion, in i ts Answer of Decerrber 30, 1983, conceded that

pet i t ioner 's total  partnership income of $119r091.00 shoul-d properly be rei luced

by the Internal Revenue Code sect ion 911 exclusion of $151000.00, pr ior to

appllcation of the l{ery York allocatiot percentage. Accordingly, based oE the
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above,  the  tax  de f ic iency  was reduced f rom $3,865.59  to  $21684.54  pursuant  to  a

recomputat ion contained in said Answer.

9. Pet i t ioner argued that any interpretat ion of sect ion 637 of the Tax

law, which al locates his foreign l iv ing al lowance and foreign educat ion al lowance

to New York, is unconst i tut ional.

CONCLUSIONS 0F IAI{I

A .  That  sec t ion  637(a) (1 )  o f  the  Tax  law prov ides ,  in  per t inent  par t ,

tha t :

" In determining New York adjusted gross income of a nonresident
partner of any partnership, there shall be included only the portion
derived from or connected with New York sources of such partner 's
distr ibut ive share of i tems of partnership income, gain, loss and
deduct ion  en ter ing  in to  h is  federa l  ad jus ted  gross  income. . . " .

B. That since pet i t ioner was a partner in the law partnership, White &

Case, al l  payrnents by the partnership to hirn must be treated as distr ibut ions

of partnership income. (Pet i t ion of Andrew J. and Jacquel ine Connel ly,  State

Tax Commissi-on, January 20, L984.) Accordingly,  the payrnents received by

pet i t ioner,  which were character ized as a foreign l iv ing al lowance and a

foreign educat ion al lowance, const i tuted part  of  his distr ibut ive share of

partnership income.

C. That sect ion 637 (b) of the Tax Law provides, in pert inent part ,  that:

" In determining the sources of a nonresident partr lerts income,
no effect shal l  be given to a provision in the partnership agreement
which --

: k * : l

(2) al locates to the partner,  as income or gain from sources
outside New York, a greater proport ion of his distr ibut ive share of
partnership income or gain than the rat io of partnership income or
gain from sources outside New York to partnership income or gain from
al l  sources ,  except  as  au thor ized  in  subsec t ion  (d )  .  .  .  " .
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D. That the payments received by petitioner from the partnership, which

were characterized as a foreign living allowance and a foreign education

allowance, are deemed to be derived frorn a New york source to the extent of the

partnershiprs New York al locat ion percentage of 90.6O percent.

E. That for New York City nonresident earnings tax purposes, petitioner's

1978 net earnlngs f toru sel f-enplo;rment was $94,306.00, determined as fol lows:

Partnership focome
Less :  $ec t ion  911 Exc lus ion
Balance
New York Allocation Percentage
New York Partnership Incone

ea.60%
$-94*305.-09

F. That section 537 of the Tax Law is presuned to be constitutionally

valid at the administratirre level of the New Yorh State Tax Comission.

G. That the petitiof, of Eugene tl. Goodwillie, Jr. and Marcia II. Goodwillie

is gtanted to the fxtent conceded by the Audit Division (see Fiuding of I'act

"8",  st lpra-) and except as so granted, said pet i t ion is,  in al l  other respects,

denied.

H. That the Notice of Deficieacy dated June 4, 1982 is $uBLained in the

reduced amount of $21684.54 (see Finding of Fact 'n8",  Eupra),  together si th

such interest as may lawfully be owing.

DATED: Albany, New York STATE TN( COUITISSION

FEB O 6 1985
PRESIDENT

$119 ,091 .00


