
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i . t lon
o f

Rosal ie L. Goldblatt

for Redeterminat ion of a Def ic lency or Revision
of a Determination or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
L 9 7 3 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Counission, that he ls over 18 years of age, and that on the
16th day of July,  1985, he served the within not ice of Decision by cert i f ied
mal l  upon Rosal le L. Goldblatt ,  the pet i t loner in the within proceedlng, by
enclosing a true copy thereof in a securely sealed postpaid Ltrapper addressed
as fol lows:

Rosal ie L. Goldblatt
1010 Dtplomat Pkwy.
Hal landale, FL 33009

and by deposit ing same enclosed
post off lce under the exclusive
Service within the State of New

That deponent further says
hereln and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
16 th  day  o f  Ju ly ,  1985.

er oaths

ln a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on said htrapper is the last known address

-4/

pursuant to Tax Law'sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

J u l y  1 6 ,  1 9 8 5

Rosa l ie  L .  Go ldb la t t
1010 Dlplomat Pkwy.
Hal landale, FL 33009

Dear  Ms .  Go ldb la t t :

P lease take not ice of  the Decis ion of  the State Tax Coumission enclosed
herewl th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceeding in  cour t  to  rev iew an
adverse decis ion by the State Tax Courmiss lon may be lnst i tu ted only under
Art ic le  78 of  the Clv i l  Pract ice Law and Rules,  and must  be cou'nenced in the
Supreme Court of the State of New York, Albany County, htithin 4 months from the

da te  o f  t h i s  no t l ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
wi th th is  decis ion may be addressed to:

NYS Dept.  Taxat lon and Finance
Law Bureau - Ll t lgat ion Unit
Bui lding i l9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
:

ROSALIE L. GOLDBLATT

for Redeterminat lon of a Def ic iency or for
Refund of Personal Income Tax under Art|cl-e 22 :
of  the Tax Law for the Year 1973

DECISION

Petl t ioner,  Rosal ie L. Goldblatt ,  1010 Dlplonat Parkway, Hal landale'

Flor ida 33009, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Articl-e 22 of. the Tax Law for the year 1973

( F l l e  N o .  3 1 1 2 5 ) .

On Septenber 8, 1984, pet i t ioner advised the State Tax Conrnisslon, in

writing, that she deslred to waive a formal hearLng and to submit the case to

the State Tax Comnission for declslon, with al l  br iefs to be subnlt ted by

November 13, 1984. After due considerat ion of the ent ire f i le,  the State Tax

Commission renders the fol lowing declsion.

ISSUES

I. Whether certaln funds received from a New York partnershlp were

taxable by New York and, i f  so, whether pet i t ioner may al locate her share of

partnership income to sources without New York State, when the partnership dld

not ut i l ize an al locat ion percentage.

I I .  hlhether there is reasonable cause warrant lng the cancel lat ion of

pena l t ies .

FINDINGS OF FACT

1.  On May 21,  1980,  the Audi t  Div ls lon issued a Not ice of  Def ic iency to

pet l t loner ,  Rosal le  L.  Goldblat t ,  asser t lng a def lc iency of  personal  income tax
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in  the  amount  o f  $1  ,673.79 ,  p lus  pena l t ies  and in te res t  o f  $1 ,558.L2 ,  fo r  a

t o t a l  a m o u n t  d u e  o f  $ 3 , 2 3 1 . 9 1 .

2. The Statement of Audit  Adjustment,  whtch had been lssued Septenber 26,

L978, explained, ln substance, that as a nonresident partner of the f i rm of

Schweickart  & Co.,  she was required to include as New York lncome her distr ibut ive

share of al l  i tems of partnership income, gain, loss and deduct lon enter lng

into her Federal  adjusted gross income to the extent that such i tems were

connected with or der lved from New York sources. In addit ion, the Statement

explained that the penalt ies were imposed pursuant to sect ions 685(a)(1) and

685(a) (2) of  the Tax Law for,  respect ively,  late f i l ing of a tax return and

late payment of the amount shown as tax on a return required to be filed.

3. During the year ln issue, pet i t loner hTas a l imited partner of Schwelckart

& Co. ( the "partnershipr ' ) .  The partnership was a l in i ted partnership engaged

ln buying and seI l lng stocks, bonds, mutual funds and other securi t ies for l ts

customers. The partnershipts income rdas derived from the connisslons l t

charged to perform such transact ions. Some of these customers resided outside

of New York State. The partnership aLso received underwri t ing fees for under-

wri t l ,ng new issues of securi t ies by corporat ions and governmental  ent i t les

located outsLde of New York State.

4. The partnership f l led a New York State Partnership Return for the year

1973. 0n this return, the partnershlp reported total-  lncome of $S,344,996.00

a n d  t o t a l  d e d u c t i o n s  o f  $ 6 , 3 5 6 , 7 g g . 0 0  r e s u l t i n g  l n  a  l o s s  o f  $ 1 , 0 1 1 , 8 0 3 . 0 0 .

The partnershi-p also reported that i t  maintalned an off ice in Los Angeles,

Californla. However, income was not allocated within and without New York

S t a t e .
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5. The partnershiprs return for the year 1973 contained a schedule K-l '

encapt ioned t tPartnerfs Share of Income, Credits,  Deduct ions, etc.  -  L973",

pertainlng to pet i t loner.  The schedule reported that pet i t loner received

salary, interest and ordinary income of $24r333.00. I t  also reported that the

net earnlngs from self-enployment were $24,333.00. The schedule further

reported that pet i t lonerrs capital  account at the beginnlng of the year was

$300,000.00 and that both lncome and wlthdrawals during the year were $24,333.00'

resuJ-t ing in a capital  account at the end of.  the year of $3001000.00. Last ly,

the schedule reported that pet i t loner received no pereentage of prof i t -sharlng

and that pet i t ioner devoted no t ime to the business.

6. On Decenber 31, 1972, pet i t ioner entered into an agreement encapt ioned

t 'secured Demand Noterr,  whereby pet i t loner agreed to provide the partnership

with $300,000.00 on demand. The partnership agreed by this document that l t

would make a demand for payment only Lf a ttfinancial restriction" had occurred.

In general ,  a t t f lnancial  restr ict iontt  was def ined as any of the fol lowlng

events: (1) whenever addit ional cash was required; (2) whenever the partnership

requlred addltional capLtal under the rul-es and regulations of the New York

Stock Exchange; and (3) the insolvency, l lquldat ion or bankruptcy of the

partnership. The note was secured by bonds in the pr incLpal amount of $300,000.00.

She pledged 1,000 shares of Canal Randolph stock and $300,000.00 pr lnclpal

amount of Federal  NatLonal Mortgage Assocat ion bonds.

7. The terms of the Secured Demand Note incorporated a Secured Denand

Note Col lateral  Agreement ("Col lateral  Agreement") whlch provlded that the

partnership wouLd pay petltloner an amount equal to eight percent of the unpaid

principal balance of the note. Wlth certain reservatLons, the Col lateral

Agreement also provided that petitioner would have fu1l l-egal and beneflcial
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ownership and bear the benefit of any l-ncreases as well as bear the risk of any

decreases ln the value of the col lateral .  In addit lon, wlth certain reservat lons,

pet i t ioner coul-d direct the saLe of the col lateral ,  as wel l  as dlrect the

purchase of securi t ies with cash held as col lateral .  Moreover,  pet l , t ioner had

the r ight to wlthdrar^r or subst l tute col lateral- .  Last ly,  subject to certain

restr lct ions, pet i t loner had the r ight to withdraw the note and col lateral  on

Decenber  31 ,  1974,  o r  ear l le r  on  s lx  monthsr  no t ice .

B. In accordance with the provisions of the Secured Demand Note, pet i t ioner

received a uronthl-y check from the partnership during 1973. Each of the checks

stated on i ts face that i t  represented interest on the Secured Demand Note for

the respect ive month and further that interest was computed at a rate of elght

1
percent. '  The total  of  al l  of  the checks received by pett t loner durLng 1973

representlng interest on the secured demand note corresponds with the amount

attr ibuted to pet i t loner on the partnershipfs 1973 tax return.

9. The partnership never demanded that petitioner make payment of the

Secured Demand Note.

10. In a let ter dated l{ay 22, 1979, pet i t ioner explained that:

" I t  is equal ly true that the $241333.00 I  received was not a
dlstributive share of partnership income, but was in fact thlsun of
nonthly payments of lnterest nade by me on the secured demand note
loan of $300,000.00 f f i ' jFr nad made to Schweickart  & Co. as my
l lni ted partnership contr ibut ion to the capltal  of  said f i rm. t l

(enphasis in or iginal) .

11. Pet i t ioner acted under the inpression that the income in issue was not

subject to New York State personal income tax.

Since the partnership
year of 360 daysr the

was computing lnterest on the basis of a banking
ac tua l  in te res t  ra te  nas  8 .1111 percent .
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CONCLUSIONS OF LAII

A. That a nonresident partner is requlred to include ln his New York

adJusted gross income t t . . .only the port ion derived from or connected with New

York sources of such partnerrs dlstr lbut ive share of i tems of partnershlp

lncome, gain, loss and deduct ion enter lng into his federal  adjusted gross

i n c o m e . . . "  [ T a x  L a w  5 6 3 7 ( a )  ( 1 )  ] .

B. That the interest received by a nonresident partner from a New York

partnership based upon that partnerfs capital  account ln the partnershlp is

taxable by New York (Matter of  Rosenthal v.  State Tax Courn.,  102 A.D.zd 325,

329). On the other hand, interest lncome fron an intangible whlch is not used

in a business, t rade, profession or occupat ion carr ied on l-n New York is not

subject to New York State personal income tax (Tax Law $632(b) (2);  Matter of

D e l m h o r s t  v .  S t a t e  T a x  C o n m . ,  9 2  L . D . 2 d . 9 8 I ,  a f f  ' d .  6 0  N . Y . 2 d  6 2 8 ) .

C. That  s ince the income in lssue was based upon pet i t ionerrs capl ta l

account in the partnership, the Audlt Divlsion properly concluded that the

income was taxable by New York (Mat ter  of  Rosenthal  v .  State Tax Com. '  IO2

A . D . 2 d  3 2 5 ,  3 2 9 ) .

D. That in view of the fact that the partnershlp did not al locate i ts

income to sources wlthin and without New York State, and in the absence of

evidence of what the allocation would have been had the partnership allocated

its net income, the Audit  Divls ion properly concluded that pet i t ioner l tas not

ent l t led to an al locat ion of incone to sources outside of New York (see Matter

o f  Bur ton  H.  F inke ls te in ,  S ta te  141 f ,s rnmiss ion ,  March  13 ,  1981) .

E. That since pet i t loner acted with reasonable cause and not

neglect,  the penalt ies imposed pursuant to sect ions 685(a)(1) and

the Tax Law are cancel led.

wi lLful

6 8 5 ( a )  ( 2 )  o f
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F. That the pet i t ion of Rosal ie L. Goldbl-att  is granted only to the

extent of Conclusion of Lalr ilE" and the Audit Divislon ls dlrected to modlfy

the Not ice of Def lc iency accordingly;  except as so nodif ied, the Not ice of

Def ic iency issued l{ay 2L, 1980 is sustalned.

DATED: Albany, New York STATE TAX COMMISSION

JUL 16 i985
PRESIDENT

SSIONER


