
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

Frederick & Marvann

Pet i t lon

Getty

that  the said addressee is  the pet i t ioner

forth on said wrapper is the last known address

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal Incone Tax and
Unincorporated Business Tax under Art ic les 22 and
23 of the Tax Law and New York City Nonresident
Earnings Tax under Chapter 46, Title U of the
Adninistrat ive Code of the City of New York for
the Years 1977 and, 1978.

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Connri .ssion, that he is over 18 years of age, and that on the
13th day of September, 1985, he served the within not ice of Decision by
cert l f ied mai l  upon Frederick & Maryann Gett l r  the pet i t ioners in the wlthin
proceedinB, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Frederick & Maryann Getty
9 Mel issa Drive
Farmingvi l le,  NY 11738

and by deposit ing same enclosed in a postpaid properly addressed wrapper i .n a
post off ice under the exclusive care and custody of the UnLted States Postal
Service withln the State of New York.

That deponent further says
herein and that  the address set
of  the pet i t i .oner .

Sworn to before me th is
13 th  day  o f  Sep tembere  1985 .

thor ized to admi ter oaths
I

pursuant to Tax Law sect ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o t

Frederick & Maryann Getty

for Redeterminat lon of a Def ic iency or for Refund
of New York State Personal Income Tax and
Uni"ncorporated Buslness Tax under Articles 22 and
23 of the Tax Law and New York City Nonresident
Earnlngs Tax under Chapter 46, Ti t le U of the
Administrat lve Code of the City of New York for
the Years L977 and L978.

Stat ,e of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn,
of the State Tax Comnlsslon, that he is
13 th  day  o f  September ,  1985,  he  served
cert i f led mai l  upon Michael B. Edwards,
in the wl- thin proceeding, by enclosing
postpal-d wrapper addressed as fol lows:

Michael B. Edwards
Farkash, Kops & Edwards
223 Jerieho Tpke.
Mineo la ,  NY 11501

deposes and says that he is an employee

over 18 years of  age,  and that  on the
the wi th ln not ice of  Decis ion bY

the representat ive of  the pet i t ioners

a t rue copy thereof  in  a securely  sealed

AFFIDAVIT OF MAILING

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet l t ioner hereln and that the address set forth on sald rdraPPer is the
Iast known address of the representat ive of the pet l t ioner.

Sworn to before me th is
13 th  day  o f  Sep tember l  1985 .

Authorized to admin er  oaths
pursuant to Tax Law section L74
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September  13 ,  1985

Frederick & Maryann Getty
9 Mel issa Drive
Farmi.ngvi l le,  NY 11738

Dear  Mr .  &  Mrs .  Ge t t y :

Please take not lce of  the Decis i .on of  the State Tax Conrmiss lon enclosed
herewi th.

You have now exhausted your right of revlew at the administrative level.
Pursuant  to sect ion(s)  690,  722 & I3I2 of  the Tax Law and Chapter  46,  T i t le  U

of  the Adminis t rat ive Code of  the Ci ty  of  New York,  a proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission may be inst l tu ted only
under Ar t ic le  78 of  the Civ l l  Pract ice Law and Rulesr  and must  be cornmenced in

the Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed ln accordance
with this decision may be addressed to:

NYS Dept. Taxation and Fi.nance
Law Bureau - Litigation Unlt
Building /f 9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Michael B. Edwards
Farkash, Kops & Edwards
223 JerLcho Tpke.
Mineo la ,  NY 11501
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt ion

o f

FREDERICK and I{ARYANN GETTY

for Redetermlnat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
and Unincorporated Buslness Tax under Articles
22 and 23 of the Tax Law and New York City
Nonresident Earnings Tax under Chapter 46,
Tltle U of the AdnlnlstratLve Code of the City
of New York for the Years 1977 and L978.

DECISION

Petitioners, Frederick and l"Laryann Getty, 9 MeLissa Drive, Farmlngville'

New York 11738, f i led a pet i t ion for redeterminat ion of a def ic lency or for

refund of New York State personal lncome tax and unlncorporated business tax

under Articles 22 and 23 of the Tax Law and New York Clty nonresident earnings

tax under Chapter 46, Ti t le U of the Adrnlnistrat ive Code of the City of New

York for the years L977 and, 1978 (Fl1e No. 48235).

A hearing was held before Dorls E. Steinhardt,  Hearing Off icer,  at  the

offices of the State Tax Conmission, Two World Trade Center, New York' New

York, on May 21, 1985 at 2zL5 P.M. ,  with al l  br iefs and addit ional documentary

evidence to be submltted by Jul-y 11, 1985. Pet i t ioners appeared by Farkash,

Kops & Edwards (Michael B. Edwards, CPA). The Audlt Divislon appeared by

John P.  Dugan,  Esq.  (Kev in  A .  Cah i l l ,  Esq . ,  o f  counse l ) .

ISSUE

trrlhether petitloners filed a timely petition for redetermination of the New

York State personal income tax, New York City nonresident earnings taxe and

unincorporated buslness tax def lc iencies asserted agalnst them.
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FINDINGS OF FACT

1. For the taxable years 1977 and, 1978, pet l t ioners, Frederick and

Maryann Getty, filed jolnt New York State l-ncome tax resident returns, wlth New

York Clty nonresLdent earnings tax. Mr. Getty submitted, in addlt lon, unincor-

porated buslness tax returns, reportlng the ltems of income from and exPenses

of a Mobi l  gasol ine service stat ion which he operates as a sole proprietorship.

2. On March 16, 1983, the Audit  Dlvis ion lssued to pet i t ioners a Not ice

of Def ic iency assert ing New York State personal lncome tax, New York City

nonresident earnings tax and unincorporated business tax for L977 and. 1978 in

the conblned amount of $9rL43.93, pl-us penalt les and interest.  On Septenber 6,

1983, the Tax Appeals Bureau of the State Tax Connlssion received from petLt ioners

a pet i t ion seeking redetermlnat ion of the asserted def ic iencies. I t  ls pet i -

t ioners I  posl t ion that they never received the Not ice of Def ic iency and that

they filed a timely protest in opposltion to notices and demands for payment of

income tax due, under date of July 21, 1983, which documents constltuted their

f l rst  not i f icat ion of the Audit  Divis ionrs assert ion of the def ic iencles.

3. In March, 1980, the Audlt  Dlvis ion commenced an examlnat lon of pet l t lonersf

personal and buslness records. This examlnation, which conslsted of cash

avai labi l i ty and bank deposit  analyses, disclosed addit lonal,  unreported income

In 1977 and 1978 ln the amounts of $26,959.00 and $24,897.00, respect ively.

Further,  pet i t ioners ! i lere unable to substant late the basls for certaln stock

sold in 1978; the income tax examiner consequently dlsall-owed the basis as

claimed and treated the gain on the dlsposit ion as short- term. On October 18,

1982, the examlner forwarded to petitioners a Statement of Personal Income Tax

Audit Changes and a Statement of Unincorporated Business Tax Audlt Changes'

proposing lncrements to petitlonerst personal income tax' nonresident earnlngs
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tax and unincorporated business tax liabillty for each of the years under

considerati.on, scheduled as shonm below.

a) Personal income tax and nonresident earnlngs tax

1977 1978

Personal lncome tax
Nonresident earnings tax
Negl igence penalty
Interest
Total

$3 ,  107 .45
188 .23
164 .78

$3 ,064 .95
17  4  . 48
r6L.97

r ,200 .47
$4 ,60  1  .87

b) Unincorporated business tax

1977 1978

U n i n c o r p o r a t e d  b u s i n e s s  t a x  $ 1 , 4 1 4 . 0 0  $ 1 ' 1 9 4 . 8 2
Negl i .genee penalty 70.70 59.74
I n t e r e s t  6 4 4 . L 8  4 4 2 . 7 7
rotal $z-i28'3d Fi;6!m

4. By let ter to the examiner dated November 12, L982, pet i t lonersl

accountant,  Mr. Mlchael Edwards (their  representat ive ln the lnstant proceedlng),

objected to the proposed changes; hls correspondence states, in pert inent Part :

" I  am in recelpt of  your statement of audlt  changes. I t  ls ny
recollectlon that the agreed upon deficlency was much less than that
shown Ln your statement. I hereby request that lre meet in order to
c la r i f y  the  mat te r . r l

On December 29, 1982, Mr. Edwards forwarded to the examlner photocoples of

certain bank records, purport lng to demonstrate the avai labi l l ty to pet i t ioners

of addit ional sources of income.

5. On or about January 12, 1983, the examiner mai led to Mr. Edwards, for

execut ion by pet i t loners, two consents to extend the perlod of l ln i tat lons for

assessment of personal income and unincorporated buslness taxes for the taxable

years 7977 and 1978 to and including Apri l  15, 1984. Pet i t loners signed and

returned the consent agreements, which were then validated by the Audit Divislon

on January 25, 1983. (Pet l t ioners had previously executed other consent
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agreements whlch served to val idly extend the statute of l in i tat lons to AprLl  15'

1983,  inc lus lve . )

6. On February 7 and 8, 1983, the income tax examlner conplled his case

f i1e, lncluding workpapers and schedules, for the purpose of t ransmlt t ing i t  to

the central  of f ice in Albany for preparat ion of the Not lce of Def ic lency.

According to Department of Taxation and Finance records, specificall-y, the

cert i f led nal l  l lst  of  March 16, 1983, a Not ice of Def ic iency for 1977 and 1978

was sent to Frederlck and Maryann Getty at 9 Melissa Drive, Farningvllle, New

York 1L738, on said date vi .a cert l f ied mal1 and was assigned by Department

personnel cert i f ied control  number 27456. The NotLce was not returned to the

Department by the UnLted States Postal  Servlce as being undel iverable or for

any other reason.

7. On April 1, 1983, Mr. Edwards forwarded to the income tax examiner a

handwritten note from one Joseph A. Fl,orer purporting to evidence the availabllity

to pet i t loners of addlt lonal income Ln the form of a loan to them by Mr. Fiore.

Inasmuch as the examiner had already sent the case flle to Albany, he incorporated

this correspondence ln hls t twork f l lert t  which he naintained at his off ice.

8. On July 2I,  1983, subsequent to the expirat ion of the nlnety-day

period mandated by Tax Law sect ion 681 (c),  the Audlt  Divls ion i .ssued to pet i-

tioners two notices and demands for payment of income tax due, assesslng

personal incone tax, nonresldent earnlngs tax and unincorporated buslness tax

for the years 1977 and. 1978 in the amounts as reflected l-n the Notice of

Def ic iency, plus penalt l -es and interest calculated to the date of the assessments.

Pet i t ioners f l1ed a pet i t lon for redeterminat lon with the Tax Appeals Bureau,

as aforestated, on or about Septernber 6, 1983.



-5-

9. Mr. Edwards acted as pet i t ionerst representat lve throughout the course

of the field examinatlon and continues to act in that capacity to the present

t ime. I t  was pet i t ionersr pract ice to mai l  or to personal ly del lver to Mr. Edwards

at his office aLl documents relevant to the exanination, and conslstent rrrith

this pract ice, they nai led to hin the two statements of audit  changes and the

two assessments. Mr. Edwards never received the Not ice of Def ic iency, el ther

direct ly from the Audit  Divis ion or lndirect ly from pet i t ioners.

10. Mrs. Getty lras arrare of the conduct of the audit but chose not to

part ic ipate therein, leaving the matter to Mr. Getty.  She was at home during

the day and in the event any correspondence arrived fron the Departnent of

Taxation and Finance, she set it aside for her husband. When asked at the

hearing whether she recal led recelving the Not lce of Def ic iency dated March 16'

1983, she repl ied, t tNo, I  dontt . t r  In response to the quest lon whether she had

received the assessments of July 21, 1983, she responded, I ' I  honest ly donft

know.tt She did testify, however, that she always received the mail durlng the

relevant period, and that it would have been impossible for anyone else to have

recelved pet i t ionerst mai l .

11. Mr. Getty did not appear at the hearing to offer his testLmony.

CONCLUSIONS OF LAW

A. That subsect ion (a) of Tax Law sect lon 681 provides, in relevant Part '

as fol lows:

"I f  upon examinat lon of a taxpayerts return under this art ic le the
tax commissi.on determines that there is a deficiency of income tax'
i t  nay mai l  a not ice of def lc iency to the taxpayer. . .  A not ice of
def ic iency shal l  be nal- led by cert i f ied or regLstered nai l  to the
taxpayer at his last knorrm address in or out of  this state."

(Sect ion 681 is made appl lcable to Art lc le 23 by sect lon 722. Sect ion U46-31.0

of the Adminlstrative Code of the Clty of New York contains language substantlally
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simi lar to that quoted above.) The Audit  Dlvis ion nal led

for L977 and 1978 to pet l t ioners at their  correct address

the

vla

Not ice of  DefLciency

cer t i f ied mai l ,

thus fulLy conplying with the requirements establ ished by sect ion 681(a).  Once

such compl iance is shown, pet i t lonerst fai lure to receive the Not lce of Def ic iency

is lnnaterial. (Matter of Kenning v. Department of Taxation and Financee 72

M i s c . 2 d , 9 2 9 ,  a f f d . ,  4 3  A . D . 2 d  8 I 5 ,  m o t .  f o r  l v .  t o  a p p .  d e n . ,  3 4  N . Y . z d '  6 5 3 , )

B. That pet l t ioners having fai led to f l le a pet i t ion wlth the Tax Comlssion

within nlnety days after the nai l - ing of the Not ice of Def ic lency, such Notlce

became by operat ion of law an assessment of the taxes specLfLed ln the Not lce,

and the Audlt Division properly issued notices and demands for the taxes. (Tax

Law sec t ion  681[b ] ;  Adur in ls t ra t l ve  Code sec t lon  U46-3 I .0 tb l . )

C. That the.pet i tLon of Frederlck and Maryann Getty is denied, and the

Notlce of Def lc iency lssued on March 16, 1983 ls sustalned.

DATED: Albany, New York STATE TAX COMMISSION

sEP 13 1985
PRESIDENT


