
STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of the Petition
o f

Loretta Garcia

for Redeterrninat lon of a Def ic iency or Revlsion
of a Determlnatl.on or Refund of Personal Incone
Tax under Article 22 of the Tax Law for the
Y e a r  1 9 7 8 .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornmission, that he is over 18 years of age, and that on the
10th  day  o f  Ju ly ,  1985,  he  served the  w i th in  no t ice  o f  dec ls ion  by  cer t i f led
nai l  upon Loretta Garcia, the pet i t loner in the within proceeding, bI
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Lore t ta  Garc ia
99 Sunurers St.
O y s t e r  B a y ,  N Y  I I 7 7 I

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t l t ioner .

Sworn to before rne this
10 th  day  o f  Ju ly ,  1985.

in a postpaid properly addressed wrapper in a
care and eustody of the Unlted States Postal
York .

that  the said addressee ls  the pet i t ioner

forth on said wrapper is the last knorsn address

Author ized to a
pursuant to Tax



STATE OF NEI,I YORK

STATE TAx COMMISSION

In the Matter of
o f

Lore t ta

the Pet i t ion

Garc ia
AFFIDAVIT OF },IAILING

for Redetermlnat ion of a Def ic iency or Revision
of a Determlnation or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the
Y e a r  1 9 7 8 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cournission, that he is over 18 years of age, and that on the
10th  day  o f  Ju1y ,  1985,  he  served the  w i th in  no t lce  o f  dec is ion  by  cer t i f ied
mai l  upon Bernard R. Panfel ,  the representat ive of the pet i t ioner ln the within
proceeding, by enclosing a true copy thereof i .n a securely sealed postpaid
wrapper addressed as fol lows:

Bernard R. Panfel
Panfe l ,  Mer r i t t  &  Co.
8  F r e e r  S t .
Lynbrook, NY 11563

and by deposi t ing
pos t  o f f i ce  unde r
Service roithln the

That deponent
o f  t he  pe t i t i one r
last known address

same enclosed in a postpaid proper ly  addressed wrapper in  a

the exclus ive care and custody of  the Uni ted States Posta l

S ta te  o f  New York .

further says that the said addressee is the rePresentat ive
herei.n and that the address set forth on said r{trapper is the

of  the  representa t ive  o f  the  pe t i t loner .

Sworn to before me th ls
lO th  day  o f  Ju l y ,  1985 . .? 

to 
,

Author ized to
pursuant to Tax

i s t e r  oa ths
sec t i on  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

J u l y  1 0 , 1 9 8 5

Lore t ta  Garc ia
99 Sumrners St.
Oyster Bay, NY Ll77L

Dear  Ms .  Garc ia :

Please take not ice of  the decls ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adnin is t rat ive leve1.
Pursuant  to sect ion(s)  690 of ,  the Tax Law, a proceeding in  cour t  to  rev ie l {  an
adverse decis lon by the State Tax Commission may be inst l tu ted only under
Art ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be commenced in the
Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom the

da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed ln accordance

w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept.  Taxat ion and Flnance
Law Bureau - Li t igat ion Unit
Bui lding i l9,  State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours '

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Bernard R. Panfel
Panfe l ,  Mer r i . t t  &  Co.
8  F r e e r  S t .
Lynbrook ,  NY 11563
Taxing Bureau's Representat lve



STATE OF NEW YORK

STATE TN( COMMISSION

In  the Mat ter  of  the Pet i t lon

O I

LORETTA GARCIA

for Redeterminat ion of a Def i-c lency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law for the Year
1 9 7  8 .

DECISION

Pet i t ioner ,  Lore t ta  Garc ia ,  99  Sunmers  St ree t ,  Oys ter  Bay ,  New York  1 I77 I ,

f i led a petLt ion for redeterminat ion of a def ic iency or for refund of New York

State personal income tax under Art ic le 22 of the Tax Law for the year 1978

( F i l e  N o .  3 9 0 0 2 ) .

On October 15, 1984, pet i - t loner walved her r ight to a smal l  c laims hearing

and requested that a decision be rendered based on the ent ire record contained

in her f i le.  The Law Bureau submitted i ts wri t ten arguments on October 23'

1984. After due considerat ion, the State Tax Coumission hereby renders the

fol lowing decision.

ISSUE

hlhether  pet i t ioner

New York to New Jersey

New York for the entire

incurred a change of douric i le and resident status

on July 1, 1978, or was a donici l lary and resident

1978 tax  year .

FINDINGS OF FACT

from

o f

t .  Pet i t loner herein, Loretta Garcia, t inely f i led a New York State

Income Tax Resident Return for 1978 reporting thereon a total New York income

of  $8r479.12 .  Sa id  re tu rn  d id  no t  ind ica te  tha t  pe t i t ioner  had incur red  a

change of resident status during 1978 and attached to the return was pet l t ioner 's
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handwri t ten note which lndicated that t r l  maintain N. Jersey residence for

business only --  l iv ing residence 1s Lindenhurst,  N.Y.".  The address l isted by

pet i t loner on her 1978 return qras "152 N. Wel lwood Ave.,  Lindenhurst,  N.Y.

LI757't .  The wage and tax statement attached to pet i t ionerfs return from E. L.

Management  Corpora t ion  repor ted  t 'S ta te  h rages ,  t , ips ,  e tc . t t  o f  $8r479. I2 .

Pet i t ionerrs address, as shor^m on the wage and tax statement,  was t t1590 Anderson

A v e . ,  A p t .  3 F ,  F o r t  L e e ,  N . J . r r .

2. A computer tape match between the Internal Revenue Service and the

Audit  Divis ion revealed that pet i t ionerrs Federal  ln.come tax return for I978

repor ted  a  Federa l  ad jus ted  gross  income o f  $20r238.00 .  Pet i t ioner rs  address ,

as shonm on the 1978 Federal  income tax return, was 152 North Wel lwood Avenue,

Lindenhurst, New York.

3. Based on the computer tape match, the Audit  Divis ion'  on May 28'  1981,

issued a Statement of Audit  Changes to pet i t ioner for 1978 increasing her total

New York income to $20,238.00 sLnce rrThe start ing polnt for conput ing the New

York tax l iabi l i ty is Federal  adjusted gross income". On l , Iarch 30, 1982' the

Audit  Divis ion lssued a Not ice of Def ic iency to pet l t ioner for 1978 premlsed on

the aforementl-oned Statement of Audit  Changes. Said Not ice proposed addit ional

tax  due o f  $959,68 ,  p lus  in te res t  o f  $27L.53 ,  fo r  a  to ta l  a l leged ly  due o f

$ 1 , 2 3 L . 2 1 .

4. Pet i t ioner maintai-ns that she changed her donici le and resident status

f rom New York  to  New Jersey  e f fec t i ve  Ju ly  1 ,  1978 and tha t  the  $111759.00

dif ference between Federal  adjusted gross income of $20r238.00 and reported

total  New York income of $8,479.00 represents wages earned outside of New York

whl le a resident of New Jersey.
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5. Pet i t ioner rdas enployed by E. L. Management Corporat ion for the ent lre

1978 tax  year .  In  a  le t te r  to  her  accountan t  da ted  September  28 '  1983 '  pe t l t ioner

s ta ted  tha t :

t t ln June, 1978 I  was promoted to Account Execut ive by my employer '
Esteef Lauder.  At that t i rne, I  was residing 152 No. trr le l lwood Ave'
Lindenhurst.. N.Y. The sales region involved in my promotion was New
Jersey and Phi ladelphia. My regional sales manager at Esteer Lauder
requested that I  relocate to New Jersey in order to better service
the  te r r i to ry . "

6. On June 14, 1978, pet i t ioner entered into a one year lease agreement

for apartment 3F located at 1590 Anderson Avenue, Fort  Lee, New Jersey. Said

lease agreement was for the period Jul-y 1, 1978 through June 30, 1979.

7. On July 121 L978, pet i t ioner opened a checking account at United

Jersey Bank in Fort  Lee, New Jersey. Pet i t ioner also maintained a checking

account at Long Island Trust Company in Lindenhurst, New York.

8. Pet i t ioner,  on Apri l  16, 1979, f i led a I97B resident incoue tax return

wlth the State of New Jersey report ing thereon New Jersey gross income of

$11,759.00 .  Sa id  re tu rn  l i s ted  pe t l t ioner rs  address  as  1590 Anderson Avenue '

Apt.  3-F, Fort  Lee, New Jersey, and also lndicated that pet i t ioner l f ,as a

resident of New Jersey for the period July I  ,  l97B to December 31, 1978.

Pet l t ionerts 1978 New Jersey return computed a New Jersey income tax f- iabi l l ty

of $192.00 and, j -n i ts Answer, the Law Bureau concedes that pet i t ioner is

en t i t led  to  a  res ident  tax  c red i t  o f  $192.00  fo r  taxes  pa id  to  New Jersey .

Said Answer states that pet i t lonerts addit lonal New York State income tax

l iab i l i t y  shou ld  be  reduced f rom $959.68  to  $767.68 ,  p lus  in te res t .

9.  The record herein contains contradlctory statements concerning Pet l-

t lonerrs resldence for 1978. As indicated in Finding of Fact t ' l t ' r  
-W,,

pet i t ioner attached a handwrl t ten note to her 197B New York State return

indicating that the New Jersey residence was maintaj-ned for busl-ness only and
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that her t ' l iv ing residence" was in Lindenhurst,  New York. Pet i t ioner subsequent ly

asserts that she changed her residence to New Jersey effect lve July 1'  1978.

The record contains no evldence addressing this contradlct ion nor does the

record contain any evidence explaining why petltioner filed 1978 New York State

and Federal  income tax returns l ist i -ng her address as Lindenhurst,  New York.

The record is l lkewise devoid of any evldence as to the disposit ion, i f  any, of

pe t i t ioner rs  New York  abode.

CONCLUSIONS OF LAW

A.  That  20  NYCRR 102.2(d) (2 )  p rov ides  tha t :

l tA domi-ci le once establ ished cont inues unt i l  the person in quest ion
moves to a new location with the bona fide intentlon of making his
flxed and permanent home there. No change of donicile results from a
removal to a new location if the intention is to remain there only
fo r  a  l i rn l ted  t ime; " .

B. That the burden of proof is upon pet i t ioner to sholr  that the necessary

intent ion to effect a change in donici le existed [Tax Law sect j-on 689(e)] .

rrThe test of  intent wlth respect to a purported new domici le has been stated as

rwhether the place of habi-tation is the permanent home of a person, with the

range of sent iment,  feel ing and permanent associat ion with i t  |  (c i tat ion

onit ted).  The evidence to establ lsh the required intent lon to effect a change

in dorr ic i le must be clear and convinclng" (Bodf ish v.  Gal lqn, 50 A.D.2d 457).

That rr . . . to effect a change of douric i le,  there must be an actual

change of residence, coupted wlth an lntention to abandon the former domicile

and to acquire anotherr f  (Aetna Nat f  l .  Bank v. - Iqa.ngr ,  I42 A.D,  444)-

C. That pet i t ioner has fai led to sustain her burden of proof to show that

she lntended to abandon her New York donicile and to acquire a new donlcile in

New Jersey. Since pet i t ioner was a New York domici l iary for al l  of  1978 and

since she maintained a permanent place of abode r^rithln the State and also spent
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in excess of 30 days within New York, she ls properly consldered a resident

indivldual of  New York pursuant to sect ion 605(a)(1) of the Tax Law, for the

ent ire year.

D. That in

Defic iency dated

credlt  for taxes

E. That the

in Concluslon of

is in al l  other

DATED: Albany,

accordance with Flnding of Fact t tSt ' ,  
-g3E, the Not ice of

March 30, 1982 ls reduced by $192.00 to al- low pet i t ioner

paid to New Jersey (Tax Law sect ion 620).

pet i t ion of Loretta Garcia is granted to the extent indlcated

Law "Drrr  -gg.;  and that '  except as so granted, the pet i t ion

respec ts  den ied .

New York STATE TAX COMMISSION

JUL 1O 1985
PRESIDENT


