
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

John Furfaro

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1 9 7 6  -  1 9 7 8 .

AFFIDAVIT OF }'IAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Cornurisslon, that he is over 18 years of age, and that on the
4th day of Apri l ,  1985, he served the within not ice of Declsion by cert i f ied
nal l  upon John Furfaro, the pet i t ioner in the wLthln proceeding, by encloslng
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

John Furfaro
4D Oakbrler Court ,  Apt.  21
Penfield,  NY L4526

and by deposlt ing same enclosed
post office under the exclusive
Service withln the State of New

That deponent further says
herein and that the address set
of the pet l , t ioner.

Sworn to before me this
4 th  day  o f  Apr t l ,  1985.

er oaths

in a postpaid properly addressed wrapper in a
care and custody of the Unlt.ed States Postal
York.

that che saLd addressee is the petitloner
forth on said wrapper is the last known address

e,
Authorlzed
pursuant to s e c t i o n  1 7 4



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I , I  Y O R K  1 2 2 2 7

Apr i l  4 ,  1985

John Furfaro
4D Oakbrier Court ,  Apt.  21
Penfield,  NY 14526

Dear Mr.  Fur faro:

Please take not ice of  the Decis lon of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of revlew at the admlnl,strative level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decislon by the State Tax Connisslon may be inst i tuted only under
ArtLcle 78 of the Civil Practice Law and Rules, and must be connenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not i -ce.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Ll t igat ion Unit
Bui lding i l9,  State Canpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat lve



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the lvlatter of the Petition

o f

JOHN FURFARO

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under AxtLcLe 22
of the Tax Law for the Years 1976 through 1978.

DECISION

a Notlce of Def ic lencY to

the aggregate amount of

March 30, 1981, l -ndicated

Petl t ioner,  John Furfaro, 4D Oakbrler Court ,  Apartnent 21, Penf ield '  New

York, L4562, f i led a pet i . t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Art ic le 22 of the Tax Law for the years 1976

through 1978 (Ft le No. 34364).

A snal l  c laims hearing was held before Dennis M. Gal l lher,  Hearing Off icer '

at  the off ices of the State Tax Commission, 259 Monroe Avenue, Rochester '  Nehr

York  on  December  3 ,  1984 a t  1 :15  P.M. ,  w i th  a l l  documents  to  be  submi t ted  by

January 11, 1985. Pet i t loner appeared pro se. The Audit  Divis ion appeared by

John P.  Dugan,  Esq.  (Thonas C.  Sacca,  Esq.  ,  o f  counse l ) .

ISSUE

! ' Ihether pet i t ioner was a person required to co1lect,  t ruthful ly account

for and pay over lirithholding tax with respect to Hearth & Embers, Inc., and

wil l fu l ly fai led to do so thus becoming l iable for a penalty under sect i -on

685(e) of the Tax Law.

FINDINGS OF TACT

1 .  O n

pet i t ioner ,

$ 5 , 6 8 2 .  9 3 .

March 30, 1981, the Audit  Divis lon issued

John Furfaro, assert ing a penalty due in

A Statement of Def i-c iency, also issued on



-2-

that the asserted deflciency hras based on unpaid withholding tax

Hearth & Enbers,  Inc.  as fo l lows:

owed by

Withholding Tax Period

7  /  L / 7 6  t h r o u g h  1 2 / 3 I / 7 6
5 / L / 7 7  t h r o u g h  7 / 3 1 / 7 7
I /  L l 7 8  t h r o u g h  I 0 / 3 1 / 7 8

TOTAL $5  , 682 .  93

2. Pet i . t ioner was, dur ing the periods at issue, the sole shareholder of

Hearth & Enbers, Inc.,  which operated a restaurant known as Hearth & Enbers

located at 2833 Monroe Avenue, Rochester,  New York. Pet i t ioner concedes and

does not contest the fact that he hras a person responslble for col lect lng and

renitting r4rithholding taxes due on behalf of Hearth & Enbers, Inc. during the

periods at lssue. Hovrever, petitioner asserts that unpaid withholding taxes

due for such periods were in fact paid ln connect ion with the sale of the

business operated by l tearth & Embers, Inc.,  which sale occurred in or about

November of 1978.

3. In support  of  the assert ion that the taxes at issue have been paid,

pet i t ioner submitted in evidence coples of a sat isf ied tax r trarrant and a

release let ter pertalning to the sale of Hearth & Embers. These documents, as

their  content clear ly indlcatese pertain only to sales and/or use taxes under

Art ic les 28 and 29 of the Tax Law discovered to be due (or past due) pursuant

to an audit at the time of the bulk sale of the business oPerated by Hearth &

Embers, Inc. Pet l t toner also al leged that certain sums of money were held in

escrow by his attorneys ln connection with such sa1e, and that such sums rrere

finally disbursed, approxlmately two years after the sale' to Pay taxes owed by

Hearth & Embers, Inc. No other specif ics concerning this lat ter assert ion were

of fe red  by  pe t i t ioner .

Amount

$  1  , 8 9 9 .  7 8
t  , 3 6 9 . 0 8
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4, Pet i t ioner was granted a period of tLme, specif ical ly unt i l  January I1n

1985, to submit af f idavi ts concerning the above noted disbursement of funds by

hls attorneys and/or cancel led checks evidencing paynent of the taxes at issue.

No such documents were submitted.

5. Pet i t ioner did subnlt  a copy of an order of the Surrogatefs Court ,

Monroe County (Telesca, J.  ) ,  in the l" lat ter of  the Estate of George L. StPud.

This order indicates, inter a1ia, that al l  c laims for taxes due to New York

State frorn 2833 Monroe Avenue, Inc.,  the Estate of George L. Staud and/or the

Estate of Thehna L. Staud were sat isf l -ed.

6. In or about November, L978, pet i t ioner sold the Hearth & Embers to

2833 Monroe Avenue, Inc.,  a corporat ion owned by George L. Staud. Thereafter,

the buslness operated by 2833 Monroe Avenue, Inc. nas sold to Clouseauts

Restaurant,  Inc.,  on or about Apri l  28, 1980. The aforementioned Surrogaters

Court Order pertalns, as noted, to l iabi l i t ies agalnst 2833 Monroe Avenue,

Inc.,  and/or against the Stauds, but does not pertain to or discharge any tax

l iab i l i t ies  o f  Hear th  &  Embers '  Inc . ,  a  separa te  lega l  en t l t y . l

CONCLUSIONS OF LAW

A. That pet i t ioner has admltted that he was, dur ing the periods at lssue,

a person required to col lect,  t ruthful ly account for and pay over withholding

tax due on behalf  of  Hearth & Embers, Inc.,  within the meaning of sect ion

685(C) of the Tax Law.

It  appears from the Courtrs
was cont inued in use after
I4onroe Avenue, Inc.

order that the buslness name Ilearth & Enbers
the sale from Hearth & Enbers, Inc. to 2833
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B. That the evidence subnit ted does not prove or even support  pet i t ionerts

claim that the unpaid withholding tax at lssue has been paid. Accordingly '

pet i t ioner remains l iable for the penalty asserted for such unpald tax.

C. That the petitlon of John Furfaro is hereby denied and the Notice of

Def ic iency dated March 30r 1981 is sustained.

DATED: Albany, New York

APR O 4 1985
STATE TAX COMMISSION


