
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i tLon
o f

Donald C. Fresne

for Redeterminat lon of a DefLclency or for Refund
of New York Clty Personal Income Tax under Article
30 of the Tax Law and Chapter 46, Tl t le T of the
Administratlve Code of the City of New York for
the  Years  1976 -  1978.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Conmlsslon, that he is over 18 years of age, and that on the
14th day of March, 1985, he served the within not ice of DecisLon by cert i f ied
mai l  upon Donald C. Fresne, the pet i t loner in the wlthln proceedlng, by
encl-osing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Donald C. Fresne
825 Fif th Ave. l t I6D
New York, NY 10021

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me thLs
14th  day  o f  March ,  1985.

ln a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i t loner
forth on said wrapper is the last known address

t o ster oAths
to Tax Law sect ion  174PUrsuant



qTATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t l -on
of

Donald C. Fresne

for RedeterminatLon of a Def icLency or for Refund
of New York City Personal Income Tax under Article
30 of the Tax Law and Chapter 46, Ti t le T of the
Administrat ive Code of the Clty of New York for
the Years 1976 - 1978.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Cortmission, that he is over 18 years of age, and that on the
14th day of March, 1985, he served the within not ice of Declsion by cert l f ied
mal l  upon Terence J. Devlne, the representat lve of the pet l t loner in the withln
proceeding, by enclosLng a true copy thereof in a securely sealed postpaid
lrrapper addressed as fol lows:

Terence J. Devine
Degraff, Foy, Conway' Holt-Harris & Mealey
9 0  S t a t e  S t .
Albany, NY 12207

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the rePresentative
of the petLt loner herein and that the address set forth on said wraPper is the
last known address of the representat ive of the pet i t loner.

Sworn to before ne thls
14th day of March, 1985.

inister oaths
pursuant to Tax Law section I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I , {  Y O R K  L 2 2 2 7

March 14 ,  1985

Donald C. Fresne
825 Fif th Ave. t l l6D
New York, NY 10021

Dear  Mr .  Fresne:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewLth.

You have now exhausted your right of revlew at the administrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chapter 46, Ti t le T of
the Adnlnistrat ive Code of the City of New York, a proceeding ln court  to
review an adverse decision by the State Tax Cotnrnl-ssion may be instltuted only
under Article 78 of the Civil Practice Law and Rules, and must be comenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with thLs decision mav be addressed to:

NYS Dept. Taxation and Fl-nance
Law Bureau - Litlgatlon Unit
Bui lding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet l t loner 's  Representa t lve
Terence J. Devine
Degraff ,  Foy, Conway, Holt-Harr is & Mealey
9 0  S t a t e  S t .
Albanyr NY 12207
Taxing Bureau t s Representatl-ve



STATE OF NEId YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

of

DONALD C. FRESNE

for Redeterminat ion of a Def ic iency or for
Refund of New York City Personal Income Tax
under Art ic le 30 of the Tax Law and Chapter 46,
Ti t le T of the Administrat ive Code of the
City of New York for the Years 1976, 1977
and 1978.

DECISION

Peti t ioner,  Donald C. Fresne, 825 Fif th Avenue, l l l6D' New York, New York,

10021,  f i led  a  pe t i t ion  fo r  redetermlnatLon o f  a  de f lc iency  or  fo r  re fund o f

New York City personal lncome tax under Art ic le 30 of the Tax Law and Chapter

46, Ti t le T of the Administrat ive Code of the City of New York for the years

1976,  1977 and 1978 (F i1e  No.  34345) .

Pet i t ioner  has waLved a hear ing and submit ted h is  case for  decis ion based

on the ent i re f l le .  Af ter  due considerat ion of  the f i le '  the conmiss ion

renders the fo l lowlng decis ion.

ISSUES

t r i he the r  t he  Aud i t  D i v i s i on  p rope r l y  sub jec ted  pe tL t i one r  t o  l i ab i l i t y  f o r

New York Ci ty  personal  income tax dur ing the years 1976,  1977 and.  1978.

FINDINGS OF FACT

l .  On Apr i l  13 ,  1981,  the  Aud i t  D iv is ion  issued to  pe t i t ioner ,  Dona ld  C.

Fresne,  a  Not ice  o f  Def ic iency  asser t ing  add i t iona l  tax  due fo r  the  years  1976 '

1977 and,1978 ln  the  anount  o f  $3 I ,912.02 ,  p lus  pena l ty  and in te res t .  Th ls

def ic iency r^ras based upon the assert ion that petLt ioner was a resident of New
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York Ci i ty dur ing the years in quest ion and, as such, was properly subject to

i ts personal income tax.

2:.  On or about Novernber 30, 197I,  pet i t loner purchased a home and approxi-

mately 221 acres of land located at North Mabbettsvi l le Road, Mi l lbrook (Town

of  Wash ing ton) ,  Dutchess  County ,  New York ,  a t  a  cos t  o f  $300,000.00 .  Thereaf te r ,  in

March of 1977, pet i t ioner purchased addit ional property adjoining the North

Mabbet tsv i l le  Road proper ty ,  a t  a  cos t  o f  $188,942.00 .

3 .  Pe t i t i one r  had  been  d i vo rced  on  June  27 ,  1968 ,  a t  wh i ch  t ime  he  was  a

resident  of  Connect icut .  The d ivorce decree provlded,  in ter  a l ia '  that  the

custody of  pet i t ioner ts  two chi ldren,  John Fresne and David Fresne,  then minors,

rdas to be wi th pet i t ioner ts  former wi fe,  and that  pet i t ioner  was to pay a l l

expenses of  the chLldrensr  h igher  educat ion,  lnc luding preparatory school ,

under-graduate and post-graduate col lege or  univers i ty  school ing.  Var ious

documents per ta in ing to the two chl ldren dur ing the years at  issue,  inc luding

rnedical  lnsurance pol ic ies,  correspondence wl th a prepatory school ,  and a Select ive

Serv ice regis t rat ion form carry the North Mabbet tsv i l le  Road,  Ml l lbrook,  New York

add ress .

4 .  Pe t i t i one r t s  au tomob i l e  was  reg i s te red  and  i nsu red  unde r  t he  M i l l b rook ,

New York address.  Pet i t ioner  has mainta ined a checking account  r4t i th  the Bank

of  Mi l lbrook ln  Mi l lbrook,  New York cont inuously s ince February 22,  1977.

Pe t i t i one r t s  w i l l ,  execu ted  on  Ju l y  6 ,  1977 ,  l i s t s  M t l l b rook  as  h i s  don i c i l e

and res idence.  The Mi l lbrook address is  a lso ref lected on correspondence and

an insurance pol icy per ta in ing to a horse or^med by pet i t ioner '  and on school

tax b i lLs for  the vears 1977 and 1978.
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5. Pet i t loner t inely f i led New York State Income Tax Resident Returns

(Form IT-2OL/208) for each of the years at issue, l ist ing his address on each

of such returns as North Mabbettsvi l le Road, Ml l lbrook, New York, 12545. The

port ions of these returns pertainlng to New York City Personal Incorne Tax and

Nonresident Earnings Tax were left blank. tr{age and Tax Statements (Forns lil-2)

ref lect that no New York City taxes qrere withheld by pet i t ionerrs employer,

Texas Chemical and Plast ics Corporat ion (rrTCPrr),  on behalf  of  pet i t loner.

6 .  Pet i t ioner ts  employer ,  TCP,  a  De laware  corpora t lon ,  f i l ed  New York

State Corporat ion Franchise Tax Reports (Forms CT-3) l ist ing addresses, as

shown, for each of the fol lowing specif ied years:

Year Address

1973 .

1 9 7 4 .

r975
+

1976 .

x1977

*1978

t979 .

1 9 8 0  .

l 9 8 l

page o f  each o f  these

920  E .  Map le
Blrningham, Michlgan

Same

Return not  in  record

4 2 9  E .  5 2  S r . ,  R m .  6 E
New York, New York 10022

825 - 5th Avenue
New York, New York 10021

Same

Same

Same

Sane

returns was inc luded as par t  o f  the0n1y the f i rst

ins tan t  record .

The years at Lssue herein.
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7 .  On December  21 ,  1978,  pe t i t ioner  en tered  in to  a  p ropr le ta ry  lease o f  a

cooperat ive apartment (Apartnent number l6-D) located on the sixteenth f loor at

825 Fif th Avenue in New York City.  According to an aff idavl t  submitted by

TCPfs  accountan t ,  one Wi l la rd  C.  Pau l  (who a lso  served as  pe t i t ioner ts  accountan t ) ,

dur ing the years at lssue "[ t ]he Corporat ion (TCP) did not enter into a forrnal

sublease with Donald C. Fresne since the rules of the bui lding did not perni t  a

lease to a corporat ion. The apartment,  however,  was used for the purposes of

the business. Mr. Fresnets attendance r i ras for the convenience of the Corporat lon,

and the carrying charges were paid by the Corporat ion." Mr. Paulrs aff idavi t

further states that TCPts New York off ice r i ras at 825 Fif th Avenue during each

of the years at issue. The record is unclear as to the form of lease of the

apartment pr ior to the above-noted December 21, 1978 date.

8. TCP?s New York Off ice was staffed on a f ive day per week basis by a

secretary, whose dut ies encompassed answering and rnaking business related

telephone cal ls,  meetlng with customers, performing secretar ial  services for

pet i t ioner and del iver ing documents to and receiving documents from pet i t ioner

ln Mi l lbrook. Business telephone bi l ls f rorn the 825 Flf th Avenue apartment

were paid for by TCP, and pet i t ioner had the r ight to seek reimbursenent for

business telephone charges incurred in Mi l lbrook.

9. TCP owned an automobile which was garaged in Millbrook and used by a

chauffeur to dr ive pet i t ioner to and from New York City for TCPrs business.

The car was not garaged in New York City at any t ime, but rather the chauffeur

would return to Mi l lbrook and remain there unt l l  pet i t ioner ldas ready to return

to Mi l lbrook.

10 .  Pe t i t i one r t s  gene ra l  cus tom,  when  he  was  no t  ou t  o f  S ta te '  was  to

schedule business meet ings in  New York Ci ty  for  the per iod between Tuesday
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afternoons and Thursday mornings and return to Mi l lbrook thereafter for the

balance of the week. During hol idays and at other t i rnes when business did not

requ i re  pe t i t loner ts  p resence in  New York  C i ty  (o r  ou t  o f  s ta te ) ,  pe t l t ioner

could general ly be found in Mi l lbrook.

11 .  Expense repor ts  fo r  pe t i t i .oner  fo r  the  years  1978 and 1977 re f lec t  the

fol lowing:

Dur ing  1978,  pe t i t ioner  spent  102 fu l1  days  and a  por t lon
of 65 other days in New York City with the balance of his
t ime spent ei ther in Mi l lbrook or out of  New York State
(and/or  ou t  o f  the  Un l ted  Sta tes) ;

During 1977 pet i t ioner spent 62 ful l  days in New York City
and a port ion of 59 other days ln New York City with the
balance of his t ime spent ei ther in Mi l lbrook or out of  New
York  Sta te  (and/or  ou t  o f  the  Un i ted  Sta tes) .

For 1976, no lnformation was submitted concernlng the number of days

worked by pet i t ioner or any locat lons at which such work was performed, with

only expenses and budget f igures for Fresne Farm (presumably located at the

Mi l lb rook  address)  submi t ted .  Pet i t ioner  asser ts ,  by  a f f idav i t ,  tha t  he  spent

less than 183 days in New York Clty during each of the subject years.

12. The docunents const i tut ing the record hereln do not indicate whether

TCP clalrned on i ts return a deduct ion for the expense of the "carrying charges"

at the 825 Flf th Avenue apartment,  nor were such charges def ined or their

amounts  spec i f ied .  I t  i s  no t  c lear  whether  pe t f - t ioner ,  as  the  leaseho lder  o f

record, paid the expenses associated with the apartment and was relmbursed or

i f  sone other method (e.g. direct payment by TCP) was employed. Pet i t ionerrs

a f f idav i t  asser ts  pe t i t ioner  cou ld  no t  loca te  a  copy  o f  the  sub lease w i th  TCP'

whl1e Mr. Paulfs aff idavi t  asserts there rras no formal sublease since a corporat ion

could not be a leaseholder at 825 Fif th Avenue.
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13 .  Mr .  Pau l ts  a f f ldav i t  a lso  prov ides ,  in  par t ,  tha t  the

work ing  a t  TCPts  825 F i f th  Avenue address  " . . .had au thor i ty  to

telephone" (emphasis suppl ied).

(TCP) secretary

use the business

14. Aff idavi ts were suburi t ted from several  other persons attest ing to

pet l t ionerrs indlcat ions that Mtl lbrook was his permanent hone and lndicat ing

that he spent more t ime there than ln New York Clty.

CONCLUSIONS

A.  That  sec t ion  1302 o f  Ar t i c le  30  o f  the  Tax  Law and sec t ion  T-46-10f .0 (a)

of the New York City Admlnistrat ive Code provide for the i rnposit ion of tax

during the respect ive years at issue "on the cl ty taxable incone of every cl ty

res ident  ind lv idua l ,  es ta te  and t rus t ' r .

B .  That  sec t ion  1305 o f  Ar t i c le  30  o f  the  Tax  Law and sec t lon  T-46-105.0

the New York City Adurinistrat ive Code def ine the terns i t resident lndivldual ' r

mean an individual:

o f

t o

"(1) who is dornici led ln (New York)
no permanent place of abode in (New
permanent place of abode elsewhere,
aggregate noc more than thirty days
( N e w  Y o r k )  c i t y , . . . ,  o r

ci ty,  unless he maintains
York) cl ty,  naintains a
and spends in the
of the taxable year in

(2) who is not domiclled in (New York) city but maintains a
permanent place of abode in (New York) ci ty and spends in
the aggregate &ore than one hundred eighty three days of
the  taxab le  year  in  (New York)  c i t y , . . . "

C. That regulat ions of the State Tax Connission (which are appl lcable to

the New York City taxes at issue herein via 20 NYCRR 290.2) provide, ln relevant

par t ,  as  fo l lows:

"Domic i l e .  ( l )  Domic i l e ,  i n  gene ra l ,  i s  t he  p lace  wh ich  an
indiv idual  ln tends to be h is  permanent  home -  the p lace to
which he in tends to return whenever he may be absent . "  20
NYCRR r02 .2 (d )  (2 ) .
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D. That dur ing the years ln quest ion, pet i t ionerrs domici le r^ras his North

Mabbettsvl l le Road home ln Mi l lbrook, New York and not the 825 Fif th Avenue

apartnent in New York City. The evidence presented indlcates that the former

locat ion was the residence pet i t loner consldered his permanent home, the place

to whlch he intended to return after any temporary absences.

E. That the 825 Fif th Avenue cooperat lve apartment was a permanent place

of abode. The proprietary lease, cornmenclng Decenber 21, 1978, was held in

Pet i t ioner ts  name.  Pet i t loner  a lso  leased the  premises  pr io r  to  such da te ,

al though no lease document for pr lor per lods ls in the record, l  and the terns

of such pr ior lease are unspecif led. Moreover,  i t  is not ui l rarranted to lnfer

tha t  a  te lephone fo r  pe t i t ioner ts  persona l  use  a lso  ex is ted  a t  the  apar tment

(see Finding of Fact ' r13'r) .  Final ly,  TCP did not l ist  this apartment as 1ts

New York address during one of the years at issue (see Finding of Fact t '6t t) .

fn sum, pet i . t ioner has fai led to establ ish that the 825 Fif th Avenue apartment

htas not a permanent plaee of abode.

F.  Tha t  s i nce ,  du r i ng  1978  and  1977 ,  pe t l t i one r  has  es tab l i shed  tha t  he

spent  less than 183 days in  New York Ci ty  he is  not  subJect  to  tax as a res ldent

of  New York Ci ty  dur ing 1978 and 1977.  However,  pet i t ioner  is  subject  to  the

earnings tax on nonresidents dur ing each of  such years,  ln  accordance wi th the

terms of  T i t le  U of  the Adrnin ls t rat ive Code of  the Ci ty  of  New York,  and the

Audi t  Div is ion is  d i rected to recompute the Not ice of  Def ic iency accordingly .

G.  That  for  1976,  pet i t ioner  has submit ted no ev i .dence concerning the

number of  days spent  in  New York Ci ty ,  and thus has fa l led to susta in h is

The proprietary lease
through September 30,

term was to commence December 21, 1978 and run
2 0 2 6 .
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burden of proving that he spent less than 183 days there and was not a statutory

resident subject to the New York City Personal Income Tax iurposed pursuant to

Tax  Law Ar t i c le  30  fo r  such year .  Conc lusory  s ta tements  in  pe t i t ioner ts

a f f ldav i t  a re  insu f f i c len t  to  meet  th is  burden o f  p roo f .  Thus ,  the  por t lon  o f

the  Not ice  o f  Def ic iency  per ta in ing  to  1976,  as  i ssued,  l s  sus ta ined.

H. That pet i t ioner has not presented any facts which warrant abatement or

reduc t ion  o f  the  pena l t i .es  asser ted  pursuant  to  Tax  Law Sect ions  685(a)  (1 )  and

(a)  (2 )  .

I .  That the pet i t ion of Donald C. Fresne is granted to the extent that

pet i t loner l ras not subject to tax as a New York Clty resident dur ing 1978 and

1977,  bu t  l s  in  a l l  o ther  respec ts  den ied  and the  Not ice  o f  Def ic iency  da ted

Apri l  13, 1981, as recomputed in accordance herewi. th,  together wlth penalty and

i . n te res t  i s  sus ta lned .

DATED: Albany, New York

MriF 1 1 1985

STATE TAX COMMISSION

PRESIDENT

IONER
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O  R K  1 2 2 2 7

March 14 ,  1985

Donald C. Fresne
825 F i f th  Ave.  /116D
New York, NY 10021

Dear  Mr .  Fresne:

Please take not ice of the Decision of the State Tax Coumrisslon enclosed
herewlth.

You have now exhausted your right of review at the admLnistrative level.
Pursuant to sect ion(s) 690 & I3L2 of the Tax Law and Chapter 46, Tl t le T of
the Administrat ive Code of the City of New York, a proceedlng in court  to
revlew an adverse decislon by the State Tax Comisslon may be lnstituted only
under Article 78 of the Ctvil Practice Law and Rules, and must be connenced in
the Supreme Court of the State of New York, Al-bany County, wlthin 4 months from
the date of this not ice.

Inquiries concernlng the computation of tax due or refund allowed ln accordance
with this decision mav be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Litigation Unlt
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Terence J. Devine
Degraff ,  Foyr Conway, I lo l t -Harr is & Mealey
9 0  S t a t e  S t .
Albany, NY 12207
Taxing Bureau I s Representative



STATE OF NEW YORK

STATE TAX COWISSION

fn  the  Mat te r  o f  the  Pet i t ion

o f

DONALD C. FRESNE

for Redeterninat ion of a Def ic iency or for
Refund of New York City Personal Income Tax
under Art ic le 30 of the Tax Law and Chapter 46r
Tit le T of the Adurlnistrat ive Code of the
Clty of New York for the Years 1976, 1977
a n d  1 9 7 8 .

DECISION

pet i t ioner  to  l iab i l i tY  fo r

L 9 7 6 ,  1 9 7 7  a n d  1 9 7 8 .

Pet i t ioner ,  Dona ld  c .  F resne,  825 F i f th  Avenue '  #16D,  New York ,  New York ,

10021,  f i led  a  pe t i t ion  fo r  redeterur ina t ion  o f  a  de f ic iency  or  fo r  re fund o f

New York City personal income tax under Article 30 of the Tax Law and Chapter

46, Tj- t l .e T of the Adrninistrat ive Code of the City of New York for the years

1 9 7 6 ,  1 9 7 7  a n d  1 9 7 8  ( F i l e  N o .  3 4 3 4 5 ) .

Pet i t ioner  has waived a hear ing and submitced h is  case for  decis ion based

on the ent i re f i le .  Af ter  due considerat lon of  the f i le ,  the Conmission

renders the fo l lowing decis ion.

ISSUES

tr{hether the Audit

New York City personal

Divls ion properly subjected

income tax during the years

FINDINGS OF FACT

t .  On Apr i l  13 ,  1981,  the  Aud i t  D iv is ion  issued to  pe t i t ioner ,  Dona ld  C.

Fresne,  a  Not ice  o f  Def ic iency  asser t ing  add i t iona l  tax  due fo r  the  years  1976,

1977 and.1978 in  the  amount  o f  $31,912.02 ,  p lus  pena l ty  and in te res t .  Th is

def ic iency l ras based upon the assert lon that pet i t i .oner \ tas a resident of New
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York City during the years ln quest ion and, as suchr was properLy subject to

i ts personal incone tax.

2. On or about November 30, 1971, pet i t ioner purchased a home and approxl-

urately 221 acres of land located at North Mabbettsvl l - le Road, Mi l lbrook (Town

of  Wash ing ton) ,  Dutchess  County ,  New York ,  a t  a  cos t  o f  $300,000.00 .  Thereaf te r ,  ln

March  o f  1977,  pe t i t ioner  purchased add i t iona l  p roper ty  ad jo in ing  the  Nor th

Mabbet tsv i l le  Road proper ty ,  a t  a  cos t  o f  $188,942.00 .

3. Pet i t ioner had been divorced on June 27, 1968, at lvhich t ime he r^tas a

res i .dent  o f  Connect icu t .  The d lvorce  decree prov lded,  in te r  a l ia ,  tha t  the

custody of pet i t lonerts t lyo chl ldren, John Fresne and David Fresne, then minors,

was to  be  w i th  pe t i t ioner ts  fo r rner  w i fe ,  and tha t  pe t i t ioner  was to  pay  a l l

expenses of the chi ldrenst higher educat ion, lncluding preparatory school '

under-graduate and post-graduate col lege or universi ty school ing. Various

documents pertaining to the two chl ldren during the years at lssue'  including

nedical  lnsurance pol ic ies, correspondence with a prepatory school,  and a Select lve

Service registrat lon form carry the North Mabbettsvi l le Road, Ml l1brook'  New York

a d d r e s s .

4 .  Pet i t ioner ts  au tomobi le  was reg is te red  and insured under  the  Mt l lb rook ,

New York address. Petitioner has rnaintalned a checking account with the Bank

of Mi l lbrook in Mi l lbrook, New York cont inuously since February 22, 1977.

Pet i t ioner rs  w i l l ,  executed  on  Ju ly  6 ,  L977,  l i s ts  Mi l lb rook  as  h ls  dour ic i le

and residence. The Mil lbrook address is also ref lected on correspondence and

an insurance pol icy pertaining to a horse owned by pet i t ioner '  and on school

tax bi l ls for the years 1977 and 1978.
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5. Pet i t ioner t imely f i led New York State fncome Tax Resident Returns

(Forrr  IT-201/208) for each of the years at issue, l ist ing hls address on each

of such returns as North Mabbettsvl l le Road, Mi l lbrook, New York, 12545. The

port ions of these returns pertaining to New York City Personal Income Tax and

Nonresident Earnlngs Tax were lef t  blank. Wage and Tax Statendnts (Forms W-2)

ref lect that no New York City taxes ldere wlthheld by pet i t ionerrs employer,

Texas Chenical  and PLast i .cs Corporat lon ("TCP"),  on behalf  of  pet i t loner.

6. Pet i t ionerts employer,  TCP, a Delaware corporat ion, f i led New York

State Corporat lon Franchise Tax Reports (Forms CT-3) l ist ing addresses, as

shown, for each of the fol lowlng specif ied years:

Year Address

1973 920 E. Maple
Blrrningham, Michigan

1974 . Same

1975 Return not in record

*
1 9 7 6  .  4 2 9  E .  5 2  s t . ,  R m .  6 E

New York, New York 10022

*7977 825 - 5th Avenue
New York, New York 1002f

*1978 Same

1979 . Same

1980 .  Same

l98 f  Same

Only the f i rst  page of each of these returns was incLuded as part  of  the

lns tan t  record .

* The years at issue herein.
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7.  On December  21 ,  1978,  pe t i t ioner  en tered  in to  a  p ropr ie ta ry  lease o f  a

cooperat ive apartment (Apartment number 16-D) located on the sixteenth f loor at

825 Fif th Avenue in New York Clty.  According to an aff idavi t  subult ted by

TCPrs accountant,  one Wil lard C. Paul (who also served as pet i t lonerrs accountant),

dur ing the years at issue "[ t ]he Corporat ion (TCP) did not enter into a formal

sublease with Donald C. Fresne since the rules of the bul ldlng dld not perni t  a

lease to a corporat ion. The apartment,  however,  was used for the purposes of

the business. Mr. Fresnets attendance rdas for the convenience of the Corporat lon,

and the carrying charges were paid by the Corporat ion.t '  Mr.  Paulrs aff ldavi t

further states that TCPts New York off ice was at 825 Fif th Avenue during each

of the years at issue. The record is unclear as to the forn of lease of the

apartment pr ior to the above-noted Deceurber 21, 1978 date.

8. TCPts New York Off lce was staffed on a f ive day per week basls by a

secretary, whose dut ies encompassed answering and uraking business related

telephone cal1s, meeting with customersr performing secretar lal  services for

pet i t loner and del iver ing documents to and receiving doeuments fron pet l t ioner

in Mi l lbrook. Business telephone bl l ls f rom the 825 Flf th Avenue aPartment

were paid for by TCP, and pet i t ioner had the r ight to seek relmbursement for

business telephone charges incurred in Mi l lbrook.

9. TCP owned an automobi le which was garaged in Mi l lbrook and used by a

chauffeur to dr ive pet i t ioner to and fron New York City for TCPts business.

The car was not garaged in New York City at any t ime, but rather the chauffeur

would return to Millbrook and remain there until petitioner tras ready to return

to Mi l lbrook.

10 .  Pe t i t i one r t s  gene ra l  cus tom,  when  he  was  no t  ou t  o f  S ta te '  I { t as  t o

schedule business meet ings in  New York Ci ty  for  the per iod between Tuesday
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afternoons and Thursday mornings and return to Ml11brook thereafter for the

balance of the week. During hol idays and at other t imes when business did not

requ i re  pe t i t ioner rs  p resence in  New York  C i ty  (o r  ou t  o f  s ta te ) ,  pe t l t loner

could general ly be found in Ml l lbrook.

l l .  Expense reports for pet i t ioner for the years 1978 and 1977 ref. Iect the

fol lowing:

During 1978, pet i t ioner spent 102 ful- l  days and a port ion
of 65 other days in New York City wiEh the balance of his
t ime spent el ther in Mi l lbrook or out of  New York State
(and/or  ou t  o f  the  Un i ted  Sta tes) ;

During 1977 pet l t ioner spent 62 fuLL days in New York City
and a port ion of.  59 other days ln New York City with the
balance of his tLme spent ei ther in Mi l lbrook or out of  New
York  Sta te  (and/or  ou t  o f  the  Un i ted  Sta tes) .

For 1976, no lnformation was submltted concerning the number of days

worked by pet i t ioner or any locat ions at which such work was performed, wlth

only expenses and budget f igures for Fresne Farm (presumably located at the

Ml l lb rook  address)  subml t ted .  Pet i t ioner  asser ts ,  by  a f f idav i t ,  tha t  he  spent

less than 183 days ln New York City durlng each of the subject years.

12. The documents const i tut ing the record hereln do not lndicate whether

TCp clained on i ts return a deduct ion for the expense of the t 'carrying chargestt

at the 825 Fifth Avenue apartment, nor hrere such charges defined or thelr

amounts specifLed. I t  is not c lear whether pet i t ioner '  as the leaseholder of

recordr pald the expenses associated with the apartment and was relmbursed or

i f  some o ther  rne thod (e .g .  d i rec t  payment  by  TCP)  was employed.  Pet i t ioner rs

aff idavi t  asserts pet i t ioner could not locate a copy of the sublease with TCP,

whi le Mr. Paults aff idavi t  asserts there r^7as no fornal sublease since a corporat lon

could not be a leaseholder at 825 Fif th Avenue.
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13 .  Mr .  Pau l ' s  a f f ldav i t  a lso  prov ides ,  in  par t ,  tha t  the  (TCP)  secre tary

work i . ng  a t  TCPIs  825  F i f t h  Avenue  add ress  t t . . . had  au tho r l t y  ro  use  the  bus iness

te lephone"  (emphas ls  supp l ied) .

14. Aff idavi ts were submitted from several  other persons attest lng to

pet i t ionerrs indicat ions that Mi l lbrook was hls permanent home and indicat ing

that he sDent more time there than in New York Citv.

CONCLUSIONS

A.  That  sec t ion  1302 o f  Ar t i c le  30  o f  the  Tax  Law and sec t ion  T-46-101.0(a)

of the New York City Adninistrat ive Code provide for the lmposit ion of tax

during the respect lve years at lssue t ton the ci ty taxable income of every ci ty

res ident  ind iv idua l ,  es ta te  and t rus t ' r .

B .  That  sec t ion  1305 o f  Ar t i c le  30  o f  the  Tax  Law and sec t lon  T-46-105.0

of the New York Citv Administrat ive Code def ine the terms trresident individual ' r

to mean an individt'r"r,

" ( l )  who ls  dour ic i led in  (New York)  c l ty ,  unless he naintaLns
no permanent  pJ,ace of  abode in (New York)  c i ty '  mainta ins a
permanent  p lace of  abode e lsewhere,  and spends in the
aggregate not  more than th l r ty  days of  the taxable year  ln
(New York )  c i t y r . .  .  r  o r

(2)  who is  not  donic i led in  (New York)  c i ty  but  mainta ins a
permanent  p lace of  abode in (New York)  c i ty  and spends in
the aggregate more than one hundred e ighty three days of
t he  taxab le  yea r  i n  (New York )  c i t y r . . . "

C.  That  regulat ions of  the State Tax Commlssion (which are appl icable to

the New York Ci ty  taxes at  issue herein v ia 20 NYCRR 290.2)  prov ide,  in  re levant

pa r t ,  as  f o l l ows :

I tDomic i le .  (1 )  Don ic l le ,  in  genera l ,  i s  the  p lace  wh ich  an
individual intends to be his pernanent home - the place to
whlch he intends to return whenever he mav be absent. ' r  20
l . rYCRR 102.2(d)  (2 ) .
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D. That dur ing the years in quest lon, pet i t ioner 's donici le was his North

Mabbettsville Road home in Millbrook, New York and not the 825 Fifth Avenue

apartment ln New York Clty.  The evldence presented indicates that the forner

locat l .on was the resldence pet i t ioner considered his permanent hone, the place

to which he i"ntended to return after any temporary absences.

E. That the 825 Fif th Avenue cooperat ive apartment was a permanent place

of abode. The proprietary lease, connencing December 21, 1978, was held in

pet i t ioner ts  name.  Pet i t ioner  a lso  leased the  premises  pr io r  to  such da te ,

al though no lease document for pr ior per iods i .s in the record, l  and the terns

of such pr ior lease are unspecif ied. Moreover,  i t  ls not unwarranted to infer

tha t  a  te lephone fo r  pe t i t ioner ts  persona l  use  a lso  ex is ted  a t  the  apar tment

(see F ind lng  o f  Fac t  " l3 r ' ) .  F ina l l y ,  TCP d ld  no t  l i s t  th is  apar tment  as  i t s

New York address during one of the years at issue (see Finding of Fact "6'r) .

In sum, pet i t ioner has fai led to establ lsh that the 825 Fif th Avenue apartment

was not a permanent place of abode.

F. That since, dur ing 1978 and L977, pet i t loner has establ ished that he

spent less than 183 days in New York City he is not subject to tax as a resident

of New York City during 1978 and 1977. However,  pet i t ioner is subject to the

earnlngs tax on nonresidents during each of such years, in accordance wlth the

terms of Ti t le U of the Administrat ive Code of the City of New York, and the

Audlt  Divis ion is directed to recompute the Not ice of Def ic iency accordlngly.

G. That for L976, pet l t loner has submitted no evidence concernlng the

number of days spent in New York Cityr and thus has fai led to sustaln hLs

The proprietary lease
through Septernber 30,

term rdas to commence December 2I' 1978 and run
2026.
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burden of proving that he spent less than 183 days there and was not a statutory

resident subject to the New York City Personal Income Tax imposed pursuant to

Tax  Law Ar t l c le  30  fo r  such year .  Conc lusory  s ta tenents  in  pe t i t ioner 's

aff idavi t  are insuff ic ient to meet this burden of proof.  Thus, the port ion of

the  Not ice  o f  Def ic iency  per ta inLng to  1976,  as  l ssued,  i s  sus ta lned.

H. That pet i t ioner has not presented any facts which warrant abatement or

reduc t ion  o f  the  pena l t ies  asser ted  pursuant  to  Tax  Law Sect ions  685(a)  ( l )  and

( a )  ( 2 ) .

I .  That  the  pe t l t ion  o f  Dona ld  C.  Fresne is  g ran ted  to  the  ex ten t  tha t

pet i t ioner rras not subJect co tax as a New York City resident dur ing 1978 and

1977, but ls in al l  other respects denied and the Not ice of Def ic iency dated

Apri l  13, 1981, as recomputed in accordance herewith, together with penalty and

in te res t  i s  sus ta ined.

DATED: Albany, New York STATE TAX COUMISSION

MAR 14 p8s
PRESIDENT




