
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Irwin Frankel :

for Redeterminat ion of a Def ic iency or for Refund :
of New York State Personal Ineome Tax under Article
22 of the Tax Law and New York City Personal :
Income Tax under Chapter 46, Title T of the
AdninistratLve Code of the City of New York for :
the  Years  1980 and 1981.

State of New York :
ss .  :

County of Albany :

Davl-d Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
l4th day of March, 1985, he served the within not ice of Decislon by cert i f ied
mai l  upon Irwin Frankel,  the pet i t ioner ln the wLthl-n proceeding'  by encloslng
a true copy thereof ln a securely sealed postpaid rrrapper addressed as fol lows:

Irwin Frankel
12 Htdden Val ley Dr.
Suf fe rn ,  NY 10901

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servlee within the State of New York.

AFFIDAVIT OT MAILING

that the said addressee is the pet i t ioner
forth on sald nrapper is the last known address

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
14 th  day  o f  March ,  1985.

n is te r  oa hs
L 7 4

Authorized to
Law sect ion



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

M a r c h  1 4 , 1 9 8 5

Irwin Frankel
12 Hidden Val ley Dr.
Suf fe rn ,  NY 10901

Dear Mr. Frankel:

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect lon(s) 690 & I3L2 of.  the Tax Law and Chapter 46, Tl t le T of
the Adninistrat ive Code of the Clty of New York, a proceeding in court  to
review an adverse decision by the State Tax Comission may be inst i tuted only
under Articl-e 78 of the Civil Practlce Law and Rules, and must be conmenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with thls decision nav be addressed to:

NYS Dept. Taxation and Fl-nance
Law Bureau - Litigation Unit
But ldlng #9, State Canpus
Albany, New York L2227
Phone # (513) 457-2070

Very trul j  ]oursr

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In  the l " la t ter  of  the Pet i tLon

o f

IRWIN FMNKET

for Redetermination of a Deficlency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
City Personal Income Tax under Chapter 45,
Title T of the Administratlve Code of the
Clty of New York for the Years 1980 and 1981.

DECISION

Peti t ioner,  I rwin Frankel,  12 Hidden Val ley Drive, Suffern, New York

10901, f i led a pet i t lon for redeterminat ion of a def ic lency or for refund of

New York State personal income tax under Article 22 of the Tax Law and New York

City personal income tax under Chapter 46r Ti t le T of the Adninlstrat ive Code

of the City of New York for the years 1980 and 1981 (Fi le No. 44739).

A smal l  c laims hearing was held before Jarnes Hoefer,  Hearing Off icer,  at

the offices of the State Tax Corunlsslon, 1\oo l,Iorld Trade Center, New York, New

York, on October 15, 1984 at 2245 P.14. Pet i t ioner appeared pro se. The Audit

Divis ion appeared by John P. Dugan, Esq. (Thouras Sacca, Esq.,  of  counsel) .

ISSUE

Whether pet i t ioner was a person, as def ined in sect lon 685(n) of the Tax

Law and sect ion T46-1tJ5.0(n) of the Adninistrat ive Code of the City of New

York, under a duty to col lect,  t ruthful ly account for and pay over the New York

State and City hr i thholdlng taxes of Borman, Foster,  Inc. and, i f  such a person'

was his fai lure to col lect,  t ruthful- ly account for and pay over said withholding

taxes wi l l fu l- .
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FINDINGS OF FACT

1. On January 31, 1983, the Audit  Divis ion issued a Statement of Def ic iency

to pet i t ioner,  I rwin Frankel,  imposing a penalty,  pursuant to sect ion 685(g) of

the Tax Law and sect ion T46-185.0(g) of the Administrat lve Code of the City of

New York, equal in amount to the unpaid New York State and Clty withholdlng

taxes due and owing from Bowman, Foster, Inc. (hereinafter "Bowutant'). The

aforementioned Statement of Def ic iency was issued on the grounds that pet i t ioner

Iras a person required to collect, truthfully account for and pay over the

withholding taxes due and owlng from Bowman and that he willfully failed to do

so. The withholding tax periods and amounts at lssue, as set forth ln the

Statement of Def ic iency, rdere as fol- lows:

Perlod Amount

9 / r / 80 -12 /3 r / 80
2 / r l 8L -2115 /81
8 /L /8 r -12 /3 r / 81
r / r / 82 -2 /17  / 82
Tota l

$2 ,793 .34
36 I . 80

2 ,570 .00
900 .  00

F;62ffi

Based on the Statement of Def ic iency, the Audit  Divis lon, on January 3L'

1983,  i ssued a  Not ice  o f  Def ic iency  to  pe t i t ioner  fo r  the  years  1980,  1981 and

1982 in  the  to ta l  sum o f  $6 ,625.14 .

2. In i ts Answer to the Perfected Pet l t l -on, the Law Bureau conceded that

r ' . . .pet i t ioner hras not a responsible off icer of the corporat lon (Bowman) after

A u g u s t  1 ,  1 9 8 1 . . . t t a n d  t h a t  r r . . . p e t i t i o n e r  i s  r e q u i r e d  t o  r e m i t  t o  t h e  D e p a r t n e n t

o f  T a x a t i o n  a n d  F i n a n c e  t h e  s u m  o f  $ 3 , 1 5 5 . 1 4 t '  ( $ 2 , 7 9 3 . 3 4  p l u s  $ 3 6 1 . 8 0 ) .

3 .  Dur ing  the  per lods  a t  i ssue (9 / I /80-12 /3L /80  and 2 /L l8 I -2 /15 l8L)  '

petitioner lras vice president and treasurer of Bownan and also the owner of 40

percent of the outstanding shares of said corporat ion. Mr. Marc Welnstein was
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president of Borrrman and owner of the remalnl-ng 60 percent of the outstanding

shares of the corporat ion.

4. Bowmanrs business act iv l ty consisted of the sale of costume jewelry.

Pet i t ioner,  dur ing the periods at issue, was employed on a ful l - t ime basis by

Bowman and his duties and responsibilitles were concentrated nalnly in the area

of sales. The administrat ive port ion of the busi.ness was lef t  to Mr. I rreinstein.

5. Petitioner had authority to sign checks drawn on Bowmanrs checking

account and he also, on occasion, s igned payrol l  checks. Pet i t ioner also

participated in the hiring and/or firing of employees. The determinat,ion as to

payment of creditors was general ly lef t  to Mr. Wei-nstein. I t  was pet i t ionerrs

elect ion not to concern hinself  with adninistrat ive affairs of the corporat lon.

6. Pet i t ioner maintains that s ince he was only a 40 percent shareholder

in Bowuan, his liablllty should be Linited to 40 percent of the amount at issue

( 4 0  p e r c e n t  o f  $ 3 , 1 5 5 . 1 4  o r  $ I , 2 6 2 . 0 6 ) .

CONCLUSIONS OF LAW

A. That  pet i t ioner ,  dur ing the per iods in  quest ion,  was v ice president

and t reasurer  of  Bowman and owner of  40 percent  of  l ts  s tock.  Pet i t ioner  was

employed full t ime by Bowman, had authority to sign eorporate checks and hire

and/or  f l re  enployees.  Accordingly ,  pet i t loner  was a person under a duty to

col lect ,  t ruthfu l ly  account  for  and pay over  the New York State and Ci ty

rc i thhold ing taxes of  Bowman (Tax Law sect lon 635(n)  and sect ion T46-185.0(n)  of

the Adnin is t rat lve Code of  the Ci ty  of  New York) .

B.  That  pet i t ionerrs fa i lure to col lect ,  t ruthfu l ly  account  for  and pay

over Bowmanrs wi thhold ing taxes for  the per i -ods at  issue was wi l l fu l .  The fact

that  pet i t ioner  chose not  to  extensively  par t ic ipate in  the adminis t rat ive end

of  Bowmanfs af fa i rs  does not  re l ieve h im of  h is  duty to col lect  and pay over
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withholding taxes. Finally, there is no provision in the Tax Law which woul-d

l inl t  pet i - t ionerts l iabi l i ty to 40 percent of the amount of wlthholdlng taxes

not col lected or paid over based on the fact that pet i t ioner owned only 40

percent of Bowmanrs stock.

C. That pursuant to Findlng of Fact "2t ' ,  S.pE, the Not ice of Def ic iency

d a t e d  J a n u a r y  3 1 ,  1 9 8 3  i s  r e d u e e d  f r o m  $ 6 , 6 2 5 . 1 4  t o  $ 3 r 1 5 5 . 1 4 .

D. That the petit,ion of Irwin Frankel is granted to the extent indicated

in Conclusion of Lahr | tCtt ,  supra; and that,  except as so grantedr the pet i t ion

is ln al l  other respects denied.

DATED: Albany, New York

MAR 14 1985
STATE TAX COMMISSION

PRESIDENT


