
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Eni l  M.  For te

for  Redetern inat ion of  a Def ic iency or  for  Refund
of  New York State Personal  Income Tax under Ar t ic le
22 of  the Tax Law for  the Years 1978 and 1979,  and
New York Ci ty  Personal  Income Tax under Chapter  46,
Ti t le  T of  the Adminls t rat ive Code of  the Cl ty  of
New York for  the Year 1979.

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Connission, that he is over 18 years of age, and that on the
6th day of February, 1985, he served the within not ice of Decision by cert i f ied
mai l  upon Eni l  M. Forte, the pet i t ioner in the wlthin proceeding, bY enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Euri l  M. Forte
5235 Post  Rd.  t l6
Bronx, NY I047I

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv lce wl th in the State of  New

That deponent further says
herein and that  the address set
o f  t he  pe t i t l one r .

Sworn to before me th is
6th day of  February,  1985.

AFFIDAVIT OF },IAILING

in a postpald properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the said addressee is the pet i t loner
forth on sald lrrapper ls the last known address

Author lzed to
pursuant to Tax

s te r  oa ths
sec t l on  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 6, 1985

Eni l  M. Forte
5235 Post  Rd.  l t6
Bronx, NY I047I

Dear  Mr .  Fo r te :

Please take not lce of  the Decis lon of  the State Tax Commission enclosed
herewi th.

You have now exhausted your rlght of review at the adminl,strative level.
Pursuant  to sect ion(s)  690 & 1312 of  the Tax Law and Chapter  46,  T i t le  T of
the Adur in is t rat ive Code of  the Ci ty  of  New York,  a proceeding ln  cour t  to
rev iew an adverse decis ion by the State Tax Commisslon may be lnst i tu ted only
under Ar t ic le  78 of  the Civ i l  Pract lce Law and Rules,  and must  be comenced in
the Supreme Court  of  the State of  New York,  Albany Countyr  wi th in 4 months f ron

the  da te  o f  t h i s  no t i ce .

Inqui r ies concernlng the couputat lon of  tax due or  refund a l lowed in accordance

wi th th is  decis ion mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat lon Unlt
Building /19, State Caurpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"Latter of the Petit ion

o f

EMIL I"1. FORTE

for Redeterminat ion of a Def ic lency or for
Refund of New York State Personal Incone Tax
under Article 22 of the Tax Law for the Years
1978 and 1979, and New York City Personal
Income Tax under Chapter 46, Titl-e T of the
Administrat ive Code of the City of New York for
the  Year  L979.

DECISION

res ident  o f ,  the  Sta te  o f

deduct ions for excess

in Iran during 1978 and

Peti t loner,  Emil  M. Forte, 5235 Post Road, Apt.  116, Bronx, New York 10471'

f i led a pet i t ion for redetermi-nat ion of a def ic iency or for refund of New York

State personal income tax under Art ic l-e 22 of the Tax Law for the years 1978

and 1979, and New York Clty personal lncome tax under Chapter 46, Ti t le T of

the Adni-nistrative Code of the City of New York for the year 1979 (Flle Nos.

36675 and 42234).

A smal l  c laims hearing was held before Al len Caplowalth, Hearlng Off icer,

at the off ices of the State Tax Commission, Tbo lJor ld Trade Center,  New York,

New York, on May 9, 1984 at 1:15 P.M. Pet l t ioner appeared pro se. The Audit

Divis i-on appeared by John P. Dugan, Esq. (Angelo Scopel l l to,  Esq.,  of  counsel) .

ISSUES

I .

New York

I I .

foreign

t979.

Whether pet i t ioner was donlcl led in,  and a

duri .ng taxable year L978.

Whether pet i t i -oner is properly ent i t led to

llving expenses incurred while on assignment
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FINDINGS OF FACT

1. Eni l  M. Forte (hereinafter pet i t ioner) t iurely f i led a New York State

Income Tax Resident Return, short  forn IT-200, for the year 1978. 0n such

return pet i t loner reported his address as L77 HaLe Avenue, hlhi te Plains, New

York 10605. For taxable year L979, pet i t ioner t inely f i led a New York State

Income Tax Resident Return, forn IT-201, whereon he reported hls address as

5235 Post Road, Bronx, New York LO47L. On each of said returns, pet i t ioner

fai led to report  his wage income derived during the period he was assigned by

his employer to Iran. For New York City purposes, pet i t ioner f i led a Nonresident

Earnings Tax Return for 1978. For L979, he f i led as a resident of New York

Ci ty .

2. On l" lay 27, 1981, the Audit  Dlvis ion issued a Statement of Audit

Changes to pet i t ioner for the year 1978 whereon his total  New York l -ncome

repor ted  o f  $1 I ,725.00  was increased by  $23r459.00  to  conform to  h is  Federa l

adjusted gross j .ncome reported of $35rI84.00. Said adjustment was made based

on the explanation that trthe starting polnt for computing the New York tax

l iabi l i ty is Federal  adjusted gross income". Accordingly,  a Not lce of Def ic lency

was issued against pet i t ioner on February 19, L982 assert ing addj- t ional New

York  Sta te  persona l  income tax  fo r  the  year  1978 o f  $21799.70 ,  p lus  in te res t  o f

$ 7 4 8 . 9 8 ,  f o r  a  t o t a l  d u e  o f  $ 3 , 5 4 8 . 6 8 .

3. On October 18, L982, the Audit  Divls ion issued a Statement of Audit

Changes to petitioner for the year 1979 whereon his total New York lncome

repor ted  o f  $25,389.00  was increased by  $16,855.00  to  conform to  h is  Federa l

adjusted gross income reported of $421244.00. The explanat ion given for said

adjustment was ident ical  to that as stated for taxable year 1978. Addlt lonal ly,

based on Federal  audit  changes, an adjustment of $337.00 was made to moving
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expenses and dividend income. AccordingLy, ^ Not ice of Def ic iency was issued

against pet i t ioner on Januaxy 2L, 1983 assert lng addit lonal New York State

personal income tax for the year 1979 of.  $2,399.77, add,t t lonal New York City

persona l  income tax  o f  $729.70 ,  p lus  in te res t  o f  $963.19r  fo r  a  to ta l  due o f

$ 4 , 0 9 2 . 6 6 .

4. During the f i rst  hal f  of  L978, pet i t ioner,  a resident of New York

State, r^ras enployed by New York Telephone Company. Effective July 2' L978,

pet i t ioner was transferred to his employerfs aff i l iate, American Bel l  Internat ional,

Inc.,  for assignment in l ran. Such asslgnment rras supposed to be for a Period

of " two or three years".  On complet ion of the assLgnment,  pet i t ioner l tas to

resume employment with New York Telephone Company.

5. Pet i t ioner entered Iran under a work visa on July 9 '  L978. Due to the

revolution in Iran, his assignment hras prematurely terminated and he returned

to the United States on January 28, L979.

6, Pet i t ioner al leged that he was domlci led ln,  and a resident of,  I ran

during the period July 9 through December 31, L978. He did not c laim to be a

resident of I ran for 1979.

7. Pet i t ioner not i f ied his employer that on terminat ion of hls assignment

in Iran he preferred to relocate to el ther the west coast or Flor ida.

B. Whl le in l ran, pet i t ioner l ived in a furnished apartment provided by

hls errployer.

9. In the al ternat ive, pet i - t ioner argued that for New York State purposes'

i f  i t  ls determlned that he was a resi .dent of New York durLng 1978s he is

properly ent i t led to certain deduct ions from income earned abroad during L978.

Said deduct ions, as enumerated on Federal  form 2555, Exemption of,  or Deduct ion

from, Income Earned Abroad, are as fol lows:
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Deduct lon Anount

Qual i f led hardship area deduct ion
Qual i f ied cost-of- l i -v ing di f ferent ial
Qualified housing expenses
Deduct ion for excess forelgn l iv ing expenses

$2 ,400 .00
528 .  00

3 ,  302 .  00
$6 ,230 .00

The aforestated deduct ions nrere incorporated into pet i t lonerrs 1978 Amended

U.S. Indlvldual Incone Tax Return, which was t imely f i led on December 5r 198I.

Said amended return showed a Federal  refund due pet i t ioner of $1r985.00r whlch

q/as subsequently paid by the Internal Revenue Service.

10. Pet i t ioner argued that,  ln the event that he ls deemed to be a resident

of New York State during the ent ire year 1978, in addit lon to the aforestated

excess foreign l iv ing expense deduct ion, he is also properly ent l t led to have

his State liability recomputed using the Maximum Tax rate on personal service

income for said year.

11. During the hearing held herein, pet l t ioner made no claim to be a

resident of Iran during any part of. L979. However, he dld cl-aln entitlement to

a deduction for excess foreign living expenses and use of the Maximum Tax rate

for computing his New York tax liabillty for 1979.

12. Pet i t ioner did not f l le an amended, L979 Federal  return. A deduct ion

for excess foreign l iv ing expenses nas not claimed on his or iginal  1979 Federal

return. I lowever,  he contended that he is st i l l  ent i t led to such deduct ion for

1979 for New York State and City purposes.

13. Pet i t ioner did not meet the t ime requirement provided for under

sect ion 913(a)(2) of the Internal Revenue Code for al lowance of the deduct lon

for excess foreign l iv ing expenses due to presence in a forelgn country.

Ilowever, Public Law 96-608 waived such tlme requirement r^rith respect to presence

in lran, due to the civil unrest condition exlsting in that country during the

period at issue herein.
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f4 .  Pet i t ioner  d id not  contest  the adjustment  made for  1979 re lat ive to

the unreported Federal  audi t  adjustments.

CONCLUSIONS OF LAW

A. That a donici le once establ ished cont inues unt l1 the person in quest lon

moves to a new location with the bona fide intentlon of naki.ng hls fixed and

permanent home there. No change of domicile results from a removal to a new

location if the intention is to remain there only for a linited tine [20 NYCRR

1 0 2 . 2 ( d )  ( 2 )  l .

B. That a United States ci t izen wi l l  not ordinari ly be deened to have

changed his domicile by golng to a foreign country unless it is clearly shonm

that he intends to remaln there pernanently. For example, a United States

citizen douriciled in New York, who goes abroad because of an assignment by his

employer or for study, research or recreat lon, does not lose his New York

donicile unless it ls clearly shown that he intends to remain abroad permanently

and not to return [20 NYCRR 102.2(d) (3) ] .

The evidence to establ ish the required lntent ion to effect a change in

domiclle must be clear and convincing and the presumption agalnst a foreign

donicile is stronger than the general presumption against a change of doniclle

(Mat te r  o f  Bodf ish  v .  Ga l lman,  50  A.D.zd ,  457,  458) .

C. That pet i t ioner did not change his domlci le to Iran during 1978.

Rather, he remained a domiciliary of the State of New York during the entire

taxable year 1978.

D. That as in effect dur ing the years at issue, sect ion 605(a) of the Tax

Law defined a resident indivldual aa an individual:

"(1) who ls domlci led in this state, unless he maintains no
permanent place of abode in this state, maintains a permanent place
of abode elsewherer €rnd spends Ln the aggregate not more than thirty
days of the taxable year in thLs state or ( i )  within any period of



-6-

five hundred forty-elght consecutive days he is present in a foreign
country or countr les for at  least four hundred f i f ty days, and ( i i )
during such period of five hundred forty-eight consecutive days he is
not present in this state for more than ninety days and does not
maintain a permanent place of abode in this state at which his spouse
(unless such spouse is legal ly separated) or minor chi ldren are
present for more than ninety days, and (11i)  dur lng any period of
less than twelve months, which would be treated as a separate taxable
perlod pursuant to sect ion six hundred f i f ty- four,  and which period
is contained within such period of five hundred forty-elght consecutive
days, he is present in this state for a number of days whlch does not
exceed an amount which bears the same ratio to nlnety as the number
of days contai-ned in such period of less than twelve months bears to
f i ve  hundred fo r ty -e igh t . . . " .

E. That petLt ioner has not met the requlrements provided in sect lon

005(a)(1) of the Tax Law. Accordingly,  he is deemed a resident individual of

New York State for taxable year 1978.

F. That Public Law 96-608 is not applicable in deternining whether

pet i t ioner rras a resident of New York State during the year 1978.

G. That sect ion 612(a) of the Tax Law provides that the New York adjusted

gross lncome of a resident indivldual means his Federal adjusted gross income

as def ined in the laws of the United States for the taxable year '  wlth nodif lea-

t ions specif ied in this sect ion, none of which are appl icable herein.

H. That sect ion T46-1f2.0(a) of the Adninistrat ive Code of the Clty of

New York is substant ial ly ident ical  to sect ion 6I2(a) of the Tax Law in i ts

def ini t ion of New York City adjusted gross income.

I .  That sect ion 659 of the Tax Law provides, in pert inent part '  that:

rrAny taxpayer f i lLng an amended federal  income tax return.. .
shall also file wlthin ninety days thereafter an amended return under
t h i s  a r t i c l e . . . " .

J.  That sect ion 583(c) (1) (C) of the Tax Law provldes, in pert lnent part '

that the tax may be assessed at any tine if the taxpayer fails to conply with

sectlon six hundred fifty-nlne by not fil ing an amended return where such

amended return was f i led for Federal  purposes.
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K. That si"nce pursuant to sect ion 683(c) (1) (C) of the Tax Law pet i t ionerts

1978 tax may be assessed at any t ime, the deduct ion for excess foreign l lv lng

expenses of $6,230.00, incorporated into his accepted 1978 Federal  amended

return, is al lowable for New York State tax purposes for said year.

L. That pet i t ioner is properly ent i t l -ed to have hls New York State

personal income tax liabilitles for 1978 and, L979 computed using the Maxlmum

Tax rate in effect during each of said years within the meanlng and intent of

section 603-A of the Tax Law.

M. That for taxable year L979, pet i t ioner is not properly ent i t led to a

deduction for excess foreign living expenses since no such expenses lrere

clalmed for Federal  purposes.

N. That the pet i t ion of Erni l  M. Forte is granted to the extent provided

in Conclusions of Law "K" and ttlttr 
-W., and except as so granted, said

pet i t ion is,  in al l  other respects, denled. The two not ices of def lc lency

i-ssued February 19, 1982 and January 21, 1983 are to be nodif led to be consistent

with the decision rendered herein.

DATED: Albany, New York STATE TAX COMMISSION

FtB 0 61985
PRESIDENT

SIONER

'\\r^l\-----
COMMISS


