
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of
o f

Frederick

the Pet l t ion

W.  Ford
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def icLency or for Refund
of New York State Personal Income Tax and New
York City Personal Income Tax under Art ic les 22
and 30 of the Tax Law for the ' Iear 1976.

State of New York :
s s .  :

County of A1bany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comurisslon, that he is over 18 years of age, and that on the
10th  day  o f  Ju ly ,  1985,  he  served the  w i th in  no t ice  o f  dec is ion  by  cer t l f ied
mai l  upon Frederick W. Ford, the pet l t ioner in the within proceeding'  bY
enclosing a true copy thereof in a securely sealed postpald wrapper addressed
as fol lows:

Frederick tr 'I . Ford
10117 Canpus lJay South
Upper Mar lboro,  MD 20772

and by deposi t ing same enclosed
post  of f lce under the exclus ive
Serv ice wi th in the State of  New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before ne th ls
lO th  day  o f  Ju l y ,  1985 .

s te r  oa ths
sec t i on  174

in a postpaid properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that  the said addressee is  the pet l t ioner
forth on sald irrapper is the last known address

pursuant to Tax Law



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  1 2 2 2 7

J u l y  1 0 ,  1 9 8 5

Frederick W. Ford
10117 Campus Way South
Upper Marlboro, MD 20772

Dear  Mr .  Ford :

Please take not ice of the decision of the State Tax Comnlssion enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 13i2 of the Tax Law, a proceeding in court  to
revielr  an adverse decision by the State Tax Commission nay be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t lce .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui ldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

FREDERICK W. FORD

for  Redetern inat ion of  a Def ic iency or  for
Refund of  New York State Personal  Income Tax
and New York City Personal Income Tax under
Artlcles 22 and 30 of the Tax Law for the Year
1 9 7 6 .

1. Frederick I , l .  Ford

Income Tax Resident Return

Pet i t ioner ,  F reder ick  W.  Ford ,  10117 Campus Way South ,  Upper  Mar lboro ,

Maryland 20772, f i led a pet i t ion for redeterminat ion of a def lc iency or for

refund of New York State personal income tax and New York Clty personal income

tax under Art ic les 22 and 30 of the Tax Law for the year 1976 (Fl le No. 23897).

On February 27, 1985, pet i t ioner advised the State Tax Comnission, in

wri t ing, that he desired to waive a formal hearlng and to submit the case to

the State Tax Cornmission upon the ent lre record contained ln the f i le.  After

due considerat ion of said recordr the Commission renders the fol lowing declsion.

ISSUE

Whether dur ing the year  1g76,  pet l t ioner  r ras dorn lc i led in  the State and

City of New York and either uaint,ained a permanent place of abode in the Stat,e

and Ci ty  of  New York,  mainta ined no permanent  p lace of  abode e lsewhere,  or

spent  in  the aggregate more than th i r ty  days ln  the State and Ci ty  of  New York,

and was thus a res ident  lnd lv idual  under sect ions 505(a)  (1)  and 1305(a)  (1)  of

the Tax Law.

FINDINGS OF FACT

DECISION

(here ina f te r  I 'pe t i t ioner " )  f i l ed  a  New York  S ta te

(with New York Clty Personal Incoure Tax) for the
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year L976 whereon he indicated that he was a resident of New York State and

City for f ive (5) months of said year.  Annexed to said return \{as a Schedule

for Change of Resident Status whereon pet i t ioner indicated that he was a

New York resident from January 1, L976 to May 5, 1976. Two wage and tax

statements submi.t ted therewith show that pet i t ioner recelved wages of $37 ,931.25

f rom the  U.S.  Depar tment  o f  Jus t ice .  Such s ta tements  repor t  tha t  o f  sa id

amount ,  $25,116.85  was der ived  f rom Tha i land and $12,814.40  was der ived  f ron

New York. On his New York return pet i t ionerrs t .otal  New York income was

r e p o r t e d  a s  $ 1 2 , 8 1 4 . 4 0 .

2. On May 15, L978, the Audit  Divis ion issued Statement of Audit  Changes

to  pe t i t ioner  where in  i t  he ld  h is  en t i re  sa la ry  o t  $37,931.25  sub jec t  to

New York State and City personal income taxes on the basis that he was a

New York resident for the ent ire year L976. Accordingly,  a Not ice of Def ic iency

was issued against pet i t ioner on August 10, 1978 assert ing addit ional New York

Sta te  and C i ty  persona l  income taxes  o f  $2 ,963.54 ,  p lus  in te res t  o f  $332.65 '

f o r  a  t o t a l  d u e  o f  $ 3 , 2 9 6 . 1 9 .

3. Pet i t ioner ini t ia l ly contended that he changed his domici le and

residence from New York to Bangkok, Thai land in May, L976. However,  in subsequent

correspondence he al leged that he became a bonaf ide douric i l iary of Durham,

North Carol ina pr ior to his removal f rom New York to Thai land.

4. Pet i t ioner,  a single individual,  has been employed by the Federal

Government since 1953. On Apri l  10, 1966 he \das promoted to the posit lon of

Criminal Invest igator with the Food and Drug Adninistrat ion, Bureau of Drug

Abuse Control ,  and tqansferred fron a duty stat ion in Detroi t ,  Michigan to the

New York Field Stat ion in New York City.



-3-

5. Pet i t ioner \^ras cont inuously employed at the New York Field Stat lon

from Apri l  10, 1966 unt i l  May 13, 1976, at which t ime he was further promoted

and reassigned by the Department of Just ice, Drug Enforcement Adninistrat, ion to

the Bangkok Regional Off ice, Bangkok, Thai land.

6. Pet i t ioner f i led New York State income tax resident returns for the

years 1974 and 1975 whereon he reported his home address as 185 Hal l  Street '

Brooklyn, New York 11205. Other than this,  the record is devoid of al l

information with respect to pet i t ioner during the aforestated ten (10) year

period that he resided in New York.

7 .  On December  15 ,  1977 r  pe t i t ioner  submi t ted  a  le t te r  in  response to  an

Audit  Divis ion inquiry of November 30, 1977 concerning his removal f rom New York

to Thai land. Said let ter contained, inter aLia, the fol lohr ing statements:

a .  t t l  a m  a  U . S .  c i t i z e n . r t

b.  " I  d id re l inquish rny domic i le  in  New York.  f  in tended
to stay in  fore ign country (Thai land)  for  as long as
required by rny employer  (DEA/Just ice) .  A normal  tour

of  duty here is  t r4to to three years.  t t

c .  r r l  in tend to return to the U.S.  when my tour  of  duty
i s  comp le ted .  t t

d .  t r l  establ ished res idence in Bangkok,  Thai land as
permi t ted by the at tached t ravel  order  and author lzat ion
for  household move.  I  d id not  enter  Thai land as an
immigrant .  r l

e .  I  entered Thai land under a Sect ion 51 Resident  Permi t .
My stay is  permi t ted for  t \ i to  years,  subject  to  renewal  . "

f .  " I  do  own  a  house  i n  t he  U .S . ,  bu t  I  do  no t  na in ta in  a

res idence there.  The house is  located '  at  20224
Redfern,  Detro i t ,  Michl -gan.  I t  is  co-owned and
o c c u p i e d  b y  n y  n i e c e . . . t h e r e  a r e  n o  o t h e r  o c c u p a n t s . t t

8 .  The only other  in format ion conta ined in the f l le  wi th respect  to  the

per iod dur ing which pet i t ioner  l ived in  Thai land is  that  h is  dwel l ing p lace was

a "rented house or  apar tment"  and that  h is  "v isa expi res September 30 '  1978,
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bu t  w i l l  be  ex tended  to  1980" .

9.  In  September I979,  pet i t ioner  qras reassigned f rom the Bangkok Regional

O f f i ce  t o  Wash ing ton  D .C .

10.  Pet i t ioner  a l leged that  he became a bonaf ide dornic i l iary of  North

Carol ina pr ior  to  h is  May,  1976 move f rom New York to Bangkok,  Thai land.  To

support  such a l legat ion he submit ted documentat ion on July  21,  1980 and

November  30 ,  1984  ev idenc ing  tha t :

a.  In  ear ly  1970,  Wal lace Ford jo int ly  purchased property
in Durham, North Carolina with Mayme Harris Perry.

The record conta ins no in format ion wi th respect  to
pe t i t i one r r s  re la t i onsh ip  t o  e i t he r  o f  sa id  i nd i v i dua l s .

b.  He received property  tax and water  uain assessments
dur ing the years 1977 through 1980 f rom the Cl ty  and
County of  Durham' North Carol ina wi th respect  to
property  located on "Brandon Road".  Said assessments
were  add ressed  to  pe t i t i one r  a t  404  B ran t  S t ree t ,
Durham, North Carol ina.

c.  He used the Brant  Street  address as h is  "home of
record"  on cer ta in cata log sale order  forms dur l -ng
1977 whi le  he was stat ioned in Thai land.

d.  At  the t ime of  h is  t ransfer  to  Bangkok'  Thai land h is
p lace  o f  ac tua l  r es idence" ,  ds  repo r ted  on  h i s

t ransportat ion agreement  r  was 404 Brant  Street ,
Durham, North Carol ina.

e.  Dur ing 1978 pet i t toner  owned a vacant  lo t  on Al f red
Street  in  Durham, North Carol ina.

t .  I Ie  mainta ined a jo int  savings account  wi th Mayme
I larr is  Perry f rom L976 through 1980 at  the Centra l
Caroli.na Bank & Trust Company.

11 .  The  Aud i t  D i v i s i on rs  i nqu i r y  l e t t e r  o f  November  30 ,  L9 l7  posed  the

fo l lowing quest ion:

"Did you mainta in a res idence in the Uni ted States whi le
res id ing abroad? I f  the answer is  yes,  ind icate the
address and state whether  i t  was rented.  Also,  l is t  narne
and re lat , ionship to you of  each occupant . "
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Pet i t ionerts response on December 15, 1977 reLated to a

Michigan (see Finding of Fact "7",  supra).  No mention

North Carol ina property.

house owned in Detroi t ,

was made of the Durhan'

CONCLUSIONS OF LAW

A. That  " to create a change of  dorn ic i le ,  both the in tent ion to make the

new locat ion a f ixed and permanent  hone and actual  res idence at  such locat ion,

animus et  factum, must  be present l  res idence wi thout  in tent ion,  or  in t ,ent lon

w i thou t  res idence ,  i s  o f  no  ava l l . "  ( 17  N .Y .  Ju r . ,  Domic i l e  and  Res idence ,

$ 1 2 ;  M a t t e r  o f  N e w c o m b ,  1 9 2  N . Y .  2 3 8 ,  8 4  N . E .  9 5 0 ) .

B.  That  pet i - t loner  has fa l led to susta in h is  burden of  proof ,  imposed

pursuant  to sect ions 689(e)  of  Ar t ic le  22 of  the Tax Law (which is  incorporated

into Ar t ic le  30 by sect ion 1312(a))  to  show that  he was ever  a bonaf ide domic i lary

of  North Carol ina.

C.  That  a dorn ic i le  once establ ished cont inues unt i l  the person in quest ion

moves to a new location with the bonafide intentLon of rnaking his fixed and

permanent home there. No change of donicile results from a removal to a new

locat ion i f  the in tent ion is  to  remain there only for  a l imi ted t iure (20 NYCRR

I02 .2 (d ) (2 ) ) .  A  Un i ted  S ta tes  c i t i zen  w i l l  no t  o rd ina r l l y  be  deened  to  have

changed h is  domic i le  by going. to a fore ign country unless i t  is  c lear ly  shovrn

that  he in tends to remain there permanent ly .  For  example,  a Uni ted States

citizen domiciled in New York who goes abroad because of an assignment by hls

employer  or  for  s tudy,  research or  recreat ion,  does not  lose h is  New York

donicile unless it is clearly shown that he intends to remain abroad perrnanently

a n d  n o t  t o  r e t u r n  ( 2 0  N Y C R R  I 0 2 . 2 ( d ) ( 3 ) ) .
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D.  That  pet i t ioner  was domic i led in  the State and Ci ty  of  New York dur ing

the  en t i r e  yea r  1976 .

E.  That  sec t ion  605(a)  o f  Ar t i c le  22  o f  the  Tax  Law prov ides  tha t :

I 'A res ident  ind iv idual  means an indiv idual :

(1)  who is  domic i led in  th ls  s tate,  unless he mainta ins no
permanent  p lace of  abode in th is  s tate,  mainta ins a permanent
p lace of  abode e lsewhere,  and spends in the aggregate not
more  than  th i r t y  days  o f  t he  t axab le  yea r  i n  t h i s  s ta te . . . r '

Sec t i on  1305 (a )  (1 )  o f  A r t i c l e  30  o f  t he  Tax  Law p rov ides  a  subs tan t i a l l y

s imi lar  def in i t ion for  a Ci ty  res ident  ind iv idual .

F.  That  pet i t ioner  spent  more than th i r ty  days of  taxable year  1976

in New York State and Ci ty .  Fur thermore,  he has fa i led to show that  he mainta ined

no permanent  p lace of  abode in New York State and Ci ty  dur ing L976 or  that  he

mainta ined a permanent  p lace of  abode e lsewhere dur ing any par t  of  sa id year .

Accordingly ,  pet i t ioner  was a res ident .  ind iv idual  of  New York State and New

York Ci ty  dur ing the ent i re year  1976.

G. That  the pet i t ion of  Freder ick W. Ford

De f i c i ency  l ssued  Augus t  10 ,  1978  i s  sus ta ined

interest  as may be lawful ly  owing.

DATED: Albany, New York

JUL r0 1985

ls  denied and the Not ice of

together  wi th such addl t ional

STATE TAX COMMISSION

PRESIDENT

ISSIONERC


