
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

N i les  A .

the Pet i t ion

Flanzraich
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
& NYC Tax under Artlcle 22 & 30 of the Tax Law
for  the  Year  1980.  :

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrission, that he is over 18 years of age, and that on the
15th day of February, 1985, he served the within not ice of Decision by
cert i f ied mai l  upon Ni les A. Flanzraich, the pet l t ioner in the within
proceedinB, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Ni les A.  F lanzra ich
340  Wes t  Fu l t on  S t ree t
Long  Beach ,  NY  11561

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv lce wi th in the State of  New

That deponent further says
herel -n and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
15 th  day  o f  Feb rua ry ,  1985 .

n s te r  oa t

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal-
York .

that  the said addressee is  the pet i tLoner
forth on said lrrapper is the last known address

pursuant to Tax Law sec t ion  174



S T A T E  O F  N E I 4 I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 15,  1985

Nlles A. Flanzraich
340 West Fulton Street
Long Beach,  NY 11561

Dear Mr. Flanzraich:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administratlve level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Cornnission may be instLtuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be cosmenced ln
the Supreme Court of the State of New York, Albany Countyr withln 4 months front
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. TaxatLon and Flnance
Law Bureau - Lttigation Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours'

STATE TAx COMMISSION

cc:  Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMI'ISSION

In the Matter of the pet i t ion

o f

NITES A. FTANZRAICH

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New york
City Personal fncome Tax under Chapter 46,
Ti t le T of the Administrat ive Code of the Citv
of New York for the Year 1980.

DECISION

Peti t ioner,  Ni les A. Flanzraich, 340 West Fulton Street,  Long Beach, New

York 11561, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of New York State personal income tax under Art ic le 22 of the Tax Law and New

York City personal income tax under Chapter 46, TitLe T of the Administrative

code of the ci ty of New York for rhe year 1980 (Fi le No. 40494).

A smal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  May 9 ,  1984 a t  9 :15  A.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by

June 9, 7984. Pet i t ioner appeared pro se. The Audit  Divis ion appeared by

John P.  Dugan,  Esq.  (Ange lo  Scope l l i to ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioner,  Ni les A. Flanzraich, is subject to penalt ies pursuant

to sect ion 685(g) of the Tax law and sect ion T45-185.0(g) of the Administrat ive

Code of the City of New York, as a person who wi l l fu l ly fai led to col lect,

truthfully account for and pay over the New York State and City withholding

t a x e s  d u e  f r o m  D . G . P . I . ,  I n c .  f o r  t h e  y e a r  1 9 8 0 .
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FINDINGS OF FACT

1 .  D . G . P . I . ,  I n c . ,  3 3 3  E a s t  4 9 t h  S t r e e t ,  N e w  Y o r k ,  N e w  Y o r k  1 0 0 1 7 ,  f a i l e d

to pay over $646.08 in New York State personal income taxes withheld and

$260.55 in New York City personal income taxes withheld fron the wages of i ts

employees for the period February 1, 1980 through March 31, 1980.

2. On June 28, 7982, the Audit  Divis ion issued a Statement of Def ic iency

in conjunct ion with a Not ice of Def ic iency against pet i t ioner,  Ni les A. Flanzraich,

wherein penalt ies were asserted pursuant to sect ions 085(g) of the Tax Law and

T46-185.0(g) of the Administrat ive Code of the City of New York for an amount

equa l  to  the  New York  S ta te  and C i ty  w i thho ld ing  taxes  due f rom D.G.P. I . ,  Inc .

for said period. Such penalt ies were asserted on the grounds that Ni les A.

Flanzraich (hereinafter pet i t i -oner) was a person required to col lect,  t ruthful ly

account for and pay over said taxes and that he wi l l fu1ly fai led to do so.

3 .  Pet i t ioner  contended tha t  he  was employed by  D.G.P. I . ,  Inc .  f rour  the

spring of 1978 unt i l  the f i rst  week of February, 1980. At the t ime he conmenced

employ len t  w i th  D.G.P. I . ,  Inc . ,  the  company opera ted  as  a  de tec t ive  agency  f rom

the aforestated Manhattan address.

4 .  Subsequent ly ,  D .G.P. I . ,  Inc .  expanded i t s  opera t ion  to  inc lude an

escort  car service, which operated from an off ice located at 5002 7th Avenue,

Brooklyn, New York. David Greenberg, the major i ty stockholder at that t ime,

placed pet i t ioner in charge of the car service operat ion. Pet i t ioner,  in said

capacity,  I 'd id everythingrr with respect to the car service operat ion, including

the hir ing and f i r ing of dr ivers. His compensat ion consisted of a percentage

of the proceeds from the car service operat ion.
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5. For a period of t ime pr ior to November, 1979r I ! , r .  Greenberg was absent

from the business. During this period, his wife,  I rene Greenberg, operated the

b u s i n e s s .

6. fn November, 7979, Yh. Greenberg returned to the business and transferred

pet i t ioner  to  D.G.P. r . ,  rnc .  ts  car  serv ice  opera t ion  in  Manhat tan .

7. Pet i t ioner claimed that in early February, 1980, he terminated his

re la t ionsh ip  w i th  and ceased a l l  ac t i v i t ies  fo r  D.G.P. I . ,  Inc .  H is  reason fo r

Ieaving D.G.P.I . ,  Inc. was that there were no funds avai lable for the cont inuat ion

of  h is  sa la ry .

8 .  A t  the  t ine  he  le f t  D .G.P. I . ,  Inc . ,  pe t i t ioner  re tu rned to  h is  fo rmer

occupat ion  as  an  e lec t r i c ian .

9. Pet i t ioner submitted a let ter dated February 1, L984, fron the Joint

Industry Board of the Electr ical  Industry,  wherein i t  was stated that " the

records at this off ice indicate you (pet i t ioner) were working out of the

industry from september 5, 1979 unt i l  February 13, 1980 when you reported

available for enplo5rmentrt .

10 .  Dur ing  the  per iod  pe t i t ioner  was w i th  D.G.P. I . ,  Inc .  he  made a  to ta l

contr ibut ion to capital  of  $13r000.00, which he claimed was never recovered.

11. Pet i t ioner contended that Mr. and Mrs. Greenberg managed the company

and were responsible for the maintenance of books and records and the paynent

o f  taxes .

L2. Pet i t ioner al leged that he was not an authorized signatory to the

conpany's checking account.  In support  of  this al legat ion, he submitted a

subpoenaed copy  o f  the  corpora te  reso lu t ions  fo r  the  account  o f  D .G.P. I . ,  fnc .

dated October 9, 1979. Said resolut ion, f i led with the European American Bank,
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shows the authorized signator ies to be Irene Greenberg, as President and

Secretary, and Joseph Scannaplelo, for whom no t i t le was given.

13 .  The Corpora te  Franch ise  Tax  Repor t  o f  D .G.P. I . ,  Inc .1  f i led  fo r  the

f iscal-  year May 1, 1979 through Apri l  30, 1980, shows the fol lowlng:

a)  tha t  I rene Greenberg  he ld  51  shares  o f  s tock ,  rece ived $71700.00

compensat ion and devoted 100 percent of her t ime to the business;

b) that Steven Cantor held 24.5 shares of stock, received no comPensa-

t ion and devoted no t ime to the business;

c )  tha t  pe t i t ioner  he ld  24 .5  shares  o f  s tock ,  reee ived $17,200.00

compensat lon and devoted 100 percent of his t iure to the business.

Said return was signed by Irene Greenberg as President.

L4 .  Pet i t ioner  r ras  an  o f f l cer  o f  D .G.P. I . ,  Inc .  The record  does  no t  show'

and pet i t ioner does not recal l  what off ice he held.

15. Pet i t ionerts 1980 wage and tax statemencs show that he received wages

during said year from the fol lowing sources3

Employer

Robert  S. Samuels, Inc.
Vacation - Holiday Expense Fund

of the Joint Industry Board
of the Electr ical  Industry

D .  G . P .  I .  ,  I n c .

I'iages

$12 ,523  . 96

615 .30
1 ,550 .  00

A1 Snith Electr ical  Contractors, Inc. LI ,024.24
Total 1980 trrlages

16.  Pet i t ioner 's  pay  s tub  f rom D.G.P. I . ,  Inc .  fo r  the  per iod  end ing

January 29, 1980 shows that his year-to-date gross pay r i las $1r300.00.

CONCLUSIONS OF LAW

A. That sect ions 685(g) of the Tax Law and T46-185.0(g) of the Administra-

t ive Code of the City of New York provide that:

"Any person required to col lect,  t ruthful ly account for '  and pay
over the tax imposed by this (art ic le/part)  who wi l l fu l l -y fai ls to
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col-lect such tax or truthfully account for and pay over such tax or
willfulIy attempts in any marurer to evade or defeat the tax or the
payment thereof,  shal l ,  in addit ion to other penalt ies provided by
raw, be liable to a penalty equal to the total amount oi the tax
evaded,  o r  no t  co l lec ted ,  o r  no t  accounted  fo r  and pa id  over . "

B. That sect ions 685(n) of the Tax Law and T46-185.0(n) of the Adninistra-

t ive Code of the City of New York provide that,  for purposes of subdivis ion (g),

the term person:

" includes an individual,  corporat ion or partnership or an
off icer or employee of any corporat ion ( including a disiolved corpor-
at ion)r or a member or employee of any partnership, who as such
off icer,  employee, or member is under a duty to p-rforn the act in
respec t  o f  wh ich  the  v io la t ion  occurs . ' r

C- That for the period aL j .ssue, February 71 1980 through March 31, 1980,

pet i t ioner was not a person required to col lect,  t ruthful ly account for and pay

over  the  New York  S ta te  and C i ty  w i thho ld ing  taxes  o f  D.G.P. I . ,  Inc .  Accord ing ly ,

the penalt ies asserted pursuant to sect ions 685(g) of the Tax Law and T46-185.0(e)

of the Administrat ive Code of the City of New York are hereby cancel led.

D. That the pet ' i t ion of Ni les A. Flanzraich is granted and the Not ice of

Def ic iency dated June 28, lg82 is hereby cancel led.

DATED: Albany, New York STATE TAX COMMISSION

FEB 1 5 1985
PRESIDENT


