
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Roberta Flack

for Redeterminat ion of a Def ic iency or Revislon
of a Determinat ion or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1 9 7 2  -  1 9 7 7 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an-'employee
of the St,ate Tax Conrmlssion, that he ls over 18 years of age, and that on the
21st day of August,  1985, he served the within not ice of Decision by cert l f ied
nai l  upon Roberta Flack, the pet i t ioner ln the wlthln proceedlng, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Roberta Flack
c/o David F. Rock
P.O. Box 550047
Atlanta, GA 30305

and by deposit lng same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
21s r  day  o f  Augus t ,  1985 .

t o in is ter  oaths

that the said addressee is the Pet i t loner
forth on said r^trapper ls the last known address

pursuant to Tax Law sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Roberta Flack

for Redeterminat, ion of a Def ic iency or Revislon
of a Deterninatlon or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1 9 7 2  -  t 9 7 7 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Connission, that,  he is over 18 years of age, and that on the
21st day of August,  1985, he served the wlthin not ice of Decislon by cert l f ied
nai l  upon David F. Rock, the representat l -ve of the pet i t ioner in the wlthin
proceeding, by encloslng a true copy thereof in a securely sealed postpaid
rdrapper addressed as fol lows:

Davi.d F. Rock
Rock & Von Gal
P.O.  Box  550047
Arlanr,a, cA 30305

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the said addressee ls the representat ive
of the pet l t loner herein and that the address set forth on sald l rrapPer is the
last knovm address of the representat ive of the pet i t i .oner.

Sworn to before ne thls
2 1 s t  d a y  o f  A u g u s t ,  1 9 8 5 .

hs
1 7 4pursuant to Tax Law sect ion



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August  21 ,  1985

Roberta Flack
c/o Davld F. Rock
P . O .  B o x  5 5 0 0 4 7
Atlanta, GA 30305

Dear  Ms.  F lack :

Please take not ice of the Decislon of the State Tax Cornmlssion enclosed
herewith.

You have now exhausted your right of review at the adnl.nistratlve l-evel.
Pursuant to sect lon(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be i .nst i tuted only under
Art lc le 78 of the Civl l  Pract lce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date  o f  th is  no t ice .

Inquiri-es concerni.ng the computation of tax due or refund allowed in accordance
r,rr i th thls decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Lltlgatlon Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly Yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
David F. Rock
Rock & Von Gal
P . O .  B o x  5 5 0 0 4 7
Atlanta, cA 30305
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f
:

ROBERTA FLACK

for Redetermlnat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtLeLe 22 :
of the Tax Law for the Years 1972 through 1977.

:

DECISION

Pet i t loner ,  Rober ta  F lack ,  c /o  Dav id  F .  Rock ,  P .0 .  Box  550047,  A t lan ta '

Georg ia  30305,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r

refund of personal income tax under Article 22 of the Tax Law for the years

L972 through 1977 (Fi1e No. 27L07).

A hearing was held before Dorls E. Steinhardt,  I lear lng Off icerr at  the

off ices of the St.ate Tax Cormrission, Two World Trade Center,  New York'  New

York ,  on  Apr i l  2 ,  1985 a t  2 :50  P.M.  Pet l t loner  appeared by  Rock  & Von GaI ,

P .C.  (Dav id  F .  Rock ,  Esq.  and Chr is topher  Von Ga l ,  Esq. ,  o f  counse l ) .  The

Audit  Divls ion appeared by John P. Dugan, Esq. (Anne W. Murphy, Esg.,  of

counsel)  .

ISSUE

Whether pet i t ionerrs fai lure to f i le New York State nonresident personal

income t,ax returns and to pay the taxes required to be shown thereon was due to

reasonable cause and not to wi l l fu l  neglect on her part .

FINDINGS OF FACT

l.  Pet l t ioner,  Roberta Flack, who was a resident of Virginia during the

taxable years 1972, 1973, L974 and, L975, did not f i le,New York State nonresident

personal income tax returns for such years.
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2. On September 22, 1978, the Audit  Divis lon issued to pet i t ioner a

Statement of Audit  Changes, proposing personal income tax, interest,  and

pena l t les  pursuant  to  Tax  Law sec t ions  685(a) (1 ) ,  (a ) (2 )  and (b ) '  fo r  the  years

1972 through 1975, scheduled as shorm below.

1972 L973 1974 L975 TOTAL

Personal income tax
Pena l t ies ,  sec t ion  685 (a )  (1 )

and (a )  (2 )
Pena l t ,y ,  sec t ion  685(b)
In te res t

$606 .96  $4 ,897 .00  $11 ,630 .30  $15 ,541 .56  $32 ,675 .82

288 .31  3 ,7L0 .94  5 ,001 .03  5 ,750 .38  14 ,750 .66
30 .35  390 .63  58 r . 52  777 .O8  r , 779 .58

9 ,468 .4 r
$58 ,674 .47

On March 30,  L979,  the Audi t  Dlv is lon issued to pet i t ioner  a Not ice of  Def ic lQncl r

asser t ing personal  incone tax for  the years I972 through 1975 ln the aforemen-

t ioned amounts,  p lus in terest  and penal t les computed to the date of  the Not ice.

The Not ice purpor ted to subject  to  tax salary and royal ty  income pald to

pet l t ioner  by Roberta Flack Enterpr ises,  Inc. r  a corporat ion which was organlzed

under the laws of  the Dist r ic t  o f  Colunbia but  mainta ined no of f ices in  th ls

s t a t e .

hnnediate ly  pr ior  to  the hear ing,  pet i t ioner ts  representat ives conceded

on her  behal f  the pr lnc ipal  amounts of  tax asser ted for  1972,  1973 and 1974;

the Audl t  Div ls ion 's  representat ive conceded that  no tax ls  due for  19751 and

in addi t ion,  conceded to walver  of  the negl igence penal ty  under Tax Law sect lon

685(b) .  Remain ing in  d ispute,  therefore,  are the del lnguency penal t ies imposed

I  The Audit  Divls ion also conceded that pet i t ioner bears no l iabi l i ty for
personal lncome tax in 1976 and L977. Apparent ly because of this
concession, the Audit  Dlvls ion dld not of fer,  and the record does not
contain, a Statement of Audit  Changes or a Not ice of Def ic iency for 1976
and,  L977.
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against pet i t loner for the years 1972, 1973 and 1974 pursuant to sect lon

6 8 5 ( a )  ( 1 )  a n d  ( a )  ( 2 ) .

3.  Ms. Flack is a wel l -known vocal art ist  and entertainer.  In her own

words ,  the  years  under  cons idera t ion ,  the  taxab le  years  L972r  1973 and I974 '

were her rrblggest" yearsr the perlod during which the recordings I 'Ki l l ing Me

Softly" and I'Where Is the Love" (the latter sung with Donny Hathaway) were

released, and the Nat ional Academy of Recording Arts and Sciences conferred

upon her two Granny awards. Ms. Flack toured the United States, glv ing concerts '

naking personal appearances and promoting her record alburns. A short excerPt

from her i t inerary appears be1ow.

DATE POINT OF ORIGIN AND DESTINATION

Home t,o Atlanta, Georgia
Atlanta to Wlldhrood, New Jersey
Wildwood to Los Angeles, Cal i fornla
Los Angeles to Houstonr Texas
Houston to New York, New York
New York to Cleveland, Ohio

Ju ly  1 ,  L972
Ju ly  2 ,  1972
July 3, L972
JuLy 7, 1972
July 8, 1972
Ju ly  9 ,  1972
July 10, 1972 C1eveland to home
July 13, 1972 Home to Binningharn' Alabama
July 14, 1972 Birningham to Hampton'  Virginia
J u l y  1 5 ,  1 9 7 2 I lampton to Philadelphia, Pennsylvanl.a
July 16, 1972 Phl ladelphia to l , lashington, D.C.
July 18, L972 I lome to Ravinla'  I l l inois
July 19, L972 Ravlnia to Colunbia, South Carol ina

4. Because of the pressures of her appearance and recordlng schedule, and

because she recelved no formal educat ion in buslness or law, Ms. Flack entrusted

her business affairs,  especLalLy al l  legal matters, to one David Frankl in,  a

tax attorney who represented uany entertalners and pol l t ic ians. Mr. Frankl ln

prepared al l  pet i t ioner I  s tax returns and discussed them with her as he fel t

necessary. He specif ical ty advised her that as a nonresident of the State of

New York, she was not required to f l le tax returns wlth the state; so def lni t ively

dld he state this posi t ion that she had no reason to doubt or quest lon i t .
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5.  In  L972,  Ms.  F lack 's  hea l th  began to  fa i l  and  a f te r  cons iderab le

dlagnost ic test ing conducted in Virglnia and ln New York, she was found to have

a tumor of the pi tui tary gland. Despite the detr imental  ef fects this condit ion

had on her voice, and the contlnuous testing and treatment which she underwent,

Ms. Flack rnaintained her buslness schedule. She revealed her condit ion to very

few people in the entertainment communlty and at present st l l l  receives treatment

for the tumor.

CONCLUSIONS OF LAW

A.  That  sec t ion  685(a) (1 )  o f  Ar t i c le  22  Lmposes a  pena l ty  fo r  fa i lu re  to

f i le a return on or before the prescr ibed date (deterrnined by taking lnto

considerat ion any extension of t ime granted for f i l ing),  unless Lt is establ lshed

that such fai lure is due to reasonable cause and not to wi l l fu l  negleet.

Sect ion 685(a)(2) imposes a penalty for fal lure to pay the amount shown as tax

on a return required to be f i led on or before the prescr ibed date (determlned

by taking into considerat ion any extension granted for PaFnent);  agaln, the

penalty may be wal.ved where the taxpayer demonstrates that the delinquency was

due to reasonable cause and not to wi1l ful  neglect.

B. That under the extenuat ing clrcumstances presented, includlng her i l l

health,  pet i t ionerrs fai lure to t iurely f i le New York State personal income tax

returns and to pay the tax required to be shown thereon was due to reasonable

cause and not due to her wi l l fu l  neglect.  Pet i t ioner retai .ned the servlces of

a respected tax attorney to oversee her business affaLrs and to f i le al l

required returns, and dlscussed with him the quest ion of whether New York law

mandated her f i l ing of returns. She thus dld rral- l  that ordinary business care

and prudence can reasonably denand.rr  ( I laywood Lumber & Mlning Co. v.  Commr.,

1 7 8  F . 2 d  7 6 9 ,  7 7 1  l 2 d .  C L r .  1 9 5 0 1 . )
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C. That  the pet i t ion of  Roberta Flack is  granted to the extent  ind icated

in Conclus ion of  Law t tBt ' ;  the Not ice of  Def ic iency lssued on March 30,  L979 Ls

to be nodi f ied in  accordance t .herewi th and a l -so to take account  of  the Audi t

D i v l s i on t s  concess ions  (F lnd ing  o f  Fac t  "2 " ) i  and  excep t  as  so  g ran ted ,  t he

pe t i t i on  i s  i n  a l l  o the r  respec ts  den ied .

DATED: Albany, New York STATE TAX COMMISSION

AUG 21 1985
PRESIDENT

----<--=

COMMISSI


