
STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
o f

Robert  S. & Chervl  L.  I ' ishko

for Redeterninat ion of a Def ic iency or Revision
of a Deterninat ion or Refund of Personal Income &
UBT under Art ic le 22 & 23 of the Tax Law for the
Years  1978 & 1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over,18 years of age, and that on the
6th day of February, 1985, he served the wlthln not ice of Decision by cert i f led
mai l  upon Robert  S. & Cheryl  L.  Fishko, the petLt ioner in the wlthin
proceeding, by enclosing a true copy thereof in a securely sealed postpald
wrapper addressed as fol lows:

Robert  S. & Cheryl  L.  Fishko
2 1 9  W e s t  8 6 t h  S t .
New York, NY 10024

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice n i th in the State of  New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
6 th  day  o f  Feb rua ry ,  f 985 .

ln a postpald properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i . t ioner
forth on said wrapper is the last knonm address

i s t e r  oa ths
s e c t i o n  1 7 4



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 6, 1985

Robert S. & Cheryl  L.  Fishko
219 l les t  86 th  S t .
New York, NY 10024

Dear Mr. & Mrs. Fishko:

Please take not ice of the Declsion of the State Tax Comnission enclosed
herewith.

You have now exhausted your r ight of  review at the adminlstrat ive 1evel.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Connission nay be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany Countyr within 4 months fron
the  da te  o f  th is  no t lce .

Inquir ies concerning the computat ion of tax due or refund al lowed ln accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

ROBERT S. FISHKO and CHERYL L. FISHKO :

for Redeterminat ion of a Def ic iency or for i
Refund of Personal Incone and Unincorporated
Business Taxes under Articles 22 and. 23 of the :
Tax Law for the Years 1978 and L979.

DECISION

Peti t ioners, Robert  S. Fishko and Cheryl  L.  Fishko, 2L9 l , Iest 86th Street '

New York, New York 10024, f i led a pet i t ion for redeternlnat ion of a def ic iency

or for refund of personal income and unincorporated business taxes under

Art ic les 22 and 23 of the Tax Law for the years 1978 and L979 (Fi1e No. 36318).

A snal l  c laims hearing was held before A1len Caplowaith, Hearing Off lcer '

at the offices of the State Tax Corrmisslon, T\so I'lorld Trade Center, New York'

New York ,  on  March  12 ,  1984 a t  10 :00  A.M. ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by

NTay 14, 1984. Pet i t l .oner Robert  S. Fishko appeared pro se and for his wife '

Cheryl  L.  Flshko. The Audit  Divis ion appeared by John P. Dugan, Esq. (Wil l ian

F o x ,  E s g . ,  o f  c o u n s e l ) .

ISSUES

I. Whether,  and l f  so to what extent,  pet l t ioner Robert  S. Fishko nay

allocate his unincorporated business income to sources without the State of New

York.

I I .  Whetherr aod l f  so to what extent,  pet i t ioners paid est imated personal

income taxes for the years 1978 and L979.

FINDINGS OF FACT

1. Pet i t ioners, Robert  S. Fishko and Cheryl  L.  Fishko, f i led a New York

State Income Tax Resident Return for each of the years 1978 and 1979 under
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f i l ing status | tmarr ied f i l ing separately on g returntr .  On their  1978 return

pet i t ioners claimed credit  for state est imated tax paid of $21000.00. On their

1979 return they claimed credit  for state est inated tax paid of $200.00.

2. Pet i t ioner Robert  S. Fishko f i led a New York State Unlncorporated

Business Tax Return for each of said years whereon he reported the incone

derived fron his act lv i t ies engaged in as a theatr ical  producer.  0n each

return he al located a port ion of his business income without New York State.

The formula basis method was ut i l ized tn computing the business al locat ion

percentage for each year.

3. On July 28, 1981 the Audit  Divls ion issued a Statement of Audit

Changes to pet i t ioners wherein the aforestated al locat ions were disal lowed

based on the explanatlon that tta permanent business office must be maintai-ned

outside New York State for business al locat ion purposes".  Addit ional ly,  based

on a review of records, pet i t ionerst credlts claimed for state est imated taxes

paid were reduced to $500.00 for 1978 and to zero for L979. Accordingly '  two

(2) not ices of def ic iency were issued against pet i t ioners on October 30r 1981.

One such not ice asserted unincorporated business tax of $796.58, plus l -nterest

o f  $140.34 ,  fo r  a  to ta l  due o f  $936.92 .  The o ther  no t ice  asser ted  add i t iona l

persona l  income tax  o f  $337.64 ,  p lus  ln te res t  o f  $69.33 ,  fo r  a  to ta l  due o f

$ 4 0 6 . 9 7  .

4. On Apri l  18r 1983 pet i t loners paid the def ic iency asserted with

respect to personal income tax. Accordingly,  the sole issue remaining to be

decided herein is whether pet i t ioner Robert  S. Fishko is properly ent i t led to

al locate his business i -ncome.

5. During the years at j .ssue Robert  S. Flshko (hereinafter pet i t loner)

was engaged in act iv i t ies as a theatr ical  general  manager.  As such, he negot iated
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contracts between the producer and various art lsts,  asslsted in promotion,

publ ic i ty and advert is ing for theatr ical  product ions and supervlsed cast

rehearsals,  scenery construct ion, prop acquisi t lons, costume f i t t ings and

musical  orchestrat ions. On occasion pet i t loner personal- l -y produced a play.

6. On pet i t ioner 's 1978 and 1979 unincorporated business tax returns he

l lsted his business address as 1501 Broadway, New York, New York. Sald address

const i tuted his pr incipal buslness off ice.

7. On pet i t ionerrs business al locat ion schedules he reported the fol lowing

p laces  o f  bus iness :

r978
Place of Business
@ Y o r k , N Y
Eli tch Theatre, Denver,  Colorado
Paramount Theatre, Aust in,  Texas
Southwest Concerts Inc.,  Houston, Texas

L979
Place of Busi.ness
@ Y o r k , N Y
St. James Theatre, London, England
El i tch Theatre, Denver,  Colorado
Coconut Grove Playhouse, Miami, Florida
Wllbur Theatre, Boston, Massachusettes

8. Pet i t ionerts claimed al locat lons were

as fol lows:

Descript lon
Of f i ce
Off ice & Theatre
0ff ice & Theatre
Off ice & Theatre

Descript ion
Of f i ce
Off ice & Theatre
Off ice & Theatre
Off ice & Theatre
Off ice & Theatre

computed by the fornula method

Factors
Real property rented from others
Personal service compensat ion paid
Charges for services

Total  of  Percentages

Business al locat ion percentage

L978
Total
Amount

$ ffie.oo
5  1  ,328 .  00

313 ,200 .00

(total percentage

New York
State Amount
Ed4EloT'-

37  ,463 .00
-0-

divided by 3)

Percentage
95.367"
7  2 .992
-0-

ffi

56.127^
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r979

Factors
RAl-property rented from others
Personal service compensation paid
Charges for services

Total  of  Percentages

Total
Amount

$  53 ,656 .00
10 ,479 .00

195 ,465 .00

New York
State Amount
S6;6'56:d0'-

7  , 97  6 .00
-0-

Percentase-
85.8 7"
76 .1  7 "
-0-

ffi

53.9"/.Business al locat ion percentage (total  percentage divided by 3)

9. Pet i t loner al leged that he maLntained a bona f ide pernanent buslness

off ice during the years at issue at the Coconut Grove Playhouse' 3500 Main

Highway, Miami, Florida.

10. Etom L972 unt i l  November, L977 pet i t ioner nas the chief operat ing

officer of the Coconut Grove Playhouse. In Novenber, L977 pet|tioner represented

the partnership that owned the Coconut Grove Playhouse 1n the sale of the

theatre complex. As a term of sale, pet l t ioner r i ras retained to nake a monthly

inspection of the complex and deterrnine whether the purchaser lras operating it

properly.  These act iv i t ies rrere carr led on throughout 1978 and, L979. Pet i t ioner

received fees for sald act iv i t ies. The record herein shows no indlcat lon as to

whether or not such fees were included ln pet i t ionerts reported unincorporated

business income for the years at issue.

11. As part  of  the arrangement in the aforestated sale pet i t ioner was

furnished with a gratui tous off ice on the second f loor of the Coconut Grove

Playhouse. Said off lce vras approximately 9 by 12 feet.  Pet i t tonerts name was

not on the off ice door.

L2. Peri t ioner also used the Flor lda off ice in connect ion with a tour ing

product ion of the play trAintt  Misbehavinft ,  which ran in Flor ida from June' L979

through September, 1979. Petitioner rdas co-producer and generaL manager of the

product i-on. Throughout the product ion Ln Flor ida, pet i t loner,  as wel l  as the
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l l -ni ted partnership, Ainft  Misbehavin Internat ional Company, used pet i t ionerrs

off ice si tuated in the Coconut,  Grove Playhouse.

13. Pet l- t ionerrs off ice at the Coconut Grove Playhouse hras not l isted as a

place of business on his 1978 business al locat ion schedule.

14. The balance of the out-of-state business places l isted on pet i t ionerrs

business al locat ion schedules for 1978 and L979 were theatres which ran hls

theatr lcal  product ions during port ions of said years. Pet i t ioner charactetLzed

these places as t t temporary business locat ionsr ' .

CONCLUSIONS OF LAW

A. That the Not ice of Def ic iency dated October 30, 1981, which was issued

with respect to personal income tax, is hereby cancel led since the def lc iency

asserted therein has been paid.

B. That sectLon 707 (a) of the Tax Law provides that:

" I f  an unincorporated business is carr ied on both within
and without this state, as determined under regulat lons of
the tax comnlssion, there sha1l be al located to thls state
a fair  and equltable port ion of the excess of i ts unincorporated
business gross income over i ts unincorporated business
deduct ions. I f  the unlncorporated business has no regular
place of business outside this state, al l  such excess shal l
be  a l loca ted  to  th is  s ta te . r l

C. That an unincorporated business is carr ied on at any place ei ther

wj-thin or without New York State where the unincorporated business entity has a

regular place of business. A regular place of business is any bona f ide

off ice, factory, warehouse or other place which is systematical ly and regular ly

used by the unincorporated business ent i ty in carrying on l ts business (20

N Y C R R  2 0 7 . 2 ( a ) ) .

D. That the theatres l isted on pet i t ionerts business al locat ion schedules

for 1978 and, L979 dld not const i tute regular places of business within the

meaning and intent of  sect ion 707 (a) of the Tax Law and 20 NYCRR 207 .2(a).



E. That

par t  tha t :

"rn
the

Said sect ion

herein.

be lawfully owing.

DATED: Albany, New York

FEB 0 6 1985
STATE TAX COMMISSION

PRESIDENT
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sect ion 089(e) of Art ic le 22 of the Tax Law provides in Pert inent

any case before the tax conmj-ssion under this art ic le,
burden o f  p roo f  sha l l  be  upon the  pe t i t ioner . . . " .

provides for three except ions, none of which are appl icable

F. That petit ioner Robert S. Fishko has failed to sustain hls burden of

proof ,  imposed pursuant  to sect ion 689(e)  of  the Tax Law as incorporated in to

Art ic le  23 by seet ion 722(a)  of  the Tax Law, to show that  h is  of f ice at  the

Coconut Grove Playhouse in Miami, Florida constituted a regular place of

business of  h is  unlncorporated business dur ing the years at  issue.

G. That  pet i t loner ts  unincorporated business had no regular  p lace of

business wi thout  New York State dur ing 1978 and L979.  Accordingly '  a l l  o f  the

unincorporated business income is to be allocated to New York State within the

meanlng and intent  of  sect ion 707(a)  of  the Tax Law.

H. That the peti-t ion of Robert S. Fishko and Cheryl L. Fishko is granted

to the extent provided in Concluslon of Law ttA"r 
-W., and except as so

granted,  sa id pet i t ion is ,  in  a l l  o ther  respects,  denied.  The Not ice of

Def ic iency dated Oet ,ober  30,  I981,  which was issued wi th respect  to  unincorporated

business tax,  is  hereby susta ined together  wi th such addi t lonal  in t ,erest  as may


