
STATE OF NELT YORK

STATE-,TAX COMMISSION

In the Matter of the Pet i t ion
o f

Stuart  Felnstein

for Redetermlnat ion of a Def lc lency or Revision
of a Determination or Refund of NYS & NYC Income
Tax under Article 22 & 30 of the Tax Law for the
Year  1980.

AFFIDAVIT OF MAILING

In  the Mat ter  of  the Pet i t lon

o f

JI]DITH HARVEST

for Redetermination of a Deflciency or for Refund
of New York State and New York City Personal
Income Taxes under Article 22 of. the Tax Law and
Chapter 46, Ti t le T of the Adninistrat lve Code of
of the City of New York for the Year 1980.

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duly sworn, deposes and says that he l-s an employee
of the State Tax Commlssion, that he Ls over 18 years of age, and that.  on the
28th day of June, 1985, he served the withln not ice of declsLon by cert i f ied
urai l  upon Judith Harvest,  the pet i t ioner ln the within proceedlng, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Judith Harvest
230 Central  Park South
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusLve care and custody of the United States Postal
Service wlthin the State of New York.
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That deponent further
hereLn and that the address
of  the  pe t i t ioner .

Sworn to before ne this
28 th  day  o f  June,  1985.

AFFIDAVIT OF MAILING

says that the
set  fo r th  on

said addressee
said wrapper is

i-s the pet l t loner
the last known address

ls te r  oa ths
pursuant to Tax Law sec t ion  L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Stuart  Feinstein

for Redeterminat lon of a Def ic iency or Revision
of a DeternLnation or Refund of NYS & NYC Income
Tax under Artlcle 22 & 30 of the Tax Law for the
Year  1980.

AFFIDAVIT OF MAILING

In  the Mat ter  of  the Pet i t lon

o f

JUDITH HARVEST

for Redeterminat ion of a Def lc lency or for Refund
of New York State and New York City Personal
Income Taxes under Article 22 of. the Tax Law and
Chapter 46, Ti t le T of the Adurinistrat ive Code of
of the City of New York for the Year 1980.

State of  New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an empl-oyee
of the State Tax Cornnission, that he ls over 18 years of age, and that on the
28th day of June, 1985, he served the withln not ice of decislon by cert i f ied
nal l  upon Robert  J.  Feinstein, the representat ive of the pet i t loner in the
within proceedinB, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert  J.  Feinstein
520 Madison Avenue
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the Unlted States Postal
Service wlthln the State of New York.
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That deponent further says that the sald addressee is the representat lve
of the pet i t ioner hereln and that the address set forth on said wraPper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
28 th  day  o f  June,  1985.

Authorized to nister  oat
Law sect ion 174
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June 28 ,  1985

Judith Harvest
230 Central  Park South
New York, NY 10019

Dear  Ms.  Harves t :

Please take not ice of the decision of the State Tax Conrmission enclosed
herewith.

You have now exhausted your right of revlew at the adminlstratlve level.
Pursuant to sect, lon(s) 690 & 1312 of the Tax Law, a proceeding ln court  to
revlew an adverse decision by the State Tax Corrrmission may be inst l tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, withi .n 4 months from
the da te  o f  th is  no t ice .

Inquir ies concernlng the computat lon of tax due or refund al lowed ln accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Ll t lgat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAx COMMISSION

cc:  Pet l t ioner rs  Representa t ive
Rober t  J .  Fe ins te in
520 Madison Avenue
New York, NY 10022
Taxing Bureaurs Representat ive



STATE OF NEI4I YORK

STATE TAX COMMISSION

fo r
o f a
Tax
Year

In the Matter of the Pet l t lon
o f

Stuart  FeLnstein

Redetermlnat lon of a Def ic iency or Revlsion
Determination or Refund of NYS & NYC Income

under Art ic le 22 & 30 of the Tax Law for the
I  9 8 0 .

AFFIDAVIT OF MAILING

In the Mat ter  of  the Pet l t ion

o f

JUDITH HARVEST

for Redeterml.nat ion of a Def ic iency or for Refund
of New York State and New York City Personal
Income Taxes under Article 22 of the Tax Law and
Chapter 46, Ti t le T of the Adninlstrat lve Code of
of the City of New York for the Year 1980.

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Connisslon, that he is over 18 years of age, and that on the
28th day of June, 1985, he served the within not ice of decLslon by cert l f led
mai l  upon Stuart  Feinsteinr the pet i t ioner in the wlthin proceeding, bY
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

ss .  :

Stuart  Feinstein
1 3 8  E a s t  C h a l r e s  S t . ,  A p t .
New York, NY 10014

and by depositing same enclosed
post off ice under the exclusive
Service within the State of New

5 E

ln a postpald properLy addressed wrapper in a
care and custody of the United States Postal
York.
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That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before rne this
28 th  day  o f  June,  1985.

AFFIDAVIT OF MAILING

that the said
forth on sald

addressee ls the pet i t ioner
wrapper is the last known address

nister oat
pursuant to Tax Law sect ion 774



STATE OF NEI4I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Stuart  Felnste{n

for Redetermlnat ion of a Def ic iency or Revlslon
of a Determination or Refund of NYS & NYC Income
Tax under Art lc le 22 & 30 of the Tax Law for the
Year  1980.

AFFIDAVIT OF MAILING

In the Mat ter  of  the Pet i t ion

o f

JUDITH HARVEST

for Redetermlnat ion of a Def ic iency or for Refund
of New York State and New York City Personal
Income Taxes under Article 22 of the Tax Law and
Chapter 46, Ti t le T of the Administrat ive Code of
of the Citv of New York for the Year 1980.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commlssion, that he is over 18 years of age, and that on the
28th day of June, 1985, he served the within not ice of decision by cert l f ied
mal1 upon Robert  J.  Feinstein, the representat ive of the pet i t ioner ln the
wlthln proceeding, by enclosf-ng a true copy thereof in a securel-y sealed
postpald l rrapper addressed as fol lows:

Robert  J.  Feinstein
520 Madtson Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.
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That deponent further says that the said addressee ls the rePresentat lve
of the pet i t loner hereln and that the address set forth on sald wraPPer is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
28 th  day  o f  June,  1985.

pursuant to Tax Law sect ion 174
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June 28 ,  1985

Stuart  Feinstein
1 3 8  E a s t  C h a l r e s  S t . ,  A p t . 5 E
New York, NY 10014

Dear  Mr .  Fe ins te in :

Please take nottce of the decision of the State Tax Conrmission enclosed
herewith.

You have now exhausted your r ight of  review at the admlnistrat ive level.
Pursuant to sect lon(s) 690 & L3I2 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Comnisslon nay be inst l tuted only
under Art lc le 78 of the Civi l  Pract ice Law and Rules, and must be comnenced ln
the Supreme Court of  the State of New York, Albany County, withln 4 nonths fron
the  da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
wl th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding / f  9,  State Campus
Albany, New York 12227
Phone / i  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t lve
Robert J.  Feinstein
520 Madison Ave.
New York, NY 10022
Taxing Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

STUART FEINSTEIN

for Redeternination of a Deficiency or for
Refund of New York State and New York City
Personal Incone Taxes under Article 22 of t}re
Tax Law and Chapter 46, Tttle ? of the
Adninistrative Code of the City of New York
for the Year 1980.

DECISION

In the Ivlatter of the Petition

o f

JUDITH HARVEST

for Redetermination of a Deficiency or for
Refund of New York State and New York City
Personal Income Taxes under Article 22 of tlte
Tax Law and Chapter 46, Title T of the
Administrative Code of the City of New York
for the Year 1980.

Pet i t ioner Stuart  Feinstein, 135 Charles Street,  Apartnent 58, New York,

New York 10014, filed a petition for redeternination of a deficiency or for

refund of New York State and New York City personal income taxes under Article

22 of the Tax Law and Chapter 46, Title T of the Admlnistrative Code of the

City of New York for rhe year 1980 (Fi1e No. 35972).

Petitioner Judith Harvest, 230 Central Park South, New York, New York

10019, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

New York State and New York City personal income taxes under Article 22 of the

Tax Law and Chapter 46, Titl-e T of the Adninistrative Code of the City of New

York for the year 1980 (Fi le No. 3597I).
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A consolidated formal hearing was held before Doris Steinhardt, Hearing

Off icer,  at  the off ices of the State Tax Comnission, Two World Trade Center,

New York ,  New York ,  on  September  12 ,  L9B4 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be

subnit ted by February 28, 1985. Pet i t ioners appeared by Robert  J.  Feinstein,

Esq. The Audit  Divis ion appeared by John P. Dugan, Esq. (Wit l tan Fox, Esq.,  of

counse l ) .

ISSUES

I. Whether petitioners were persons responsible for collecting and paying

over taxes withheld fron the wages of enployees of The Stuart Harvest Collection,

Inc., who wi11fu11y faiJ-ed to fulfil-1 this responsibility, and are therefore

1iab1e for the penalty inposed under section 685(g) of the Tax Law and section

T46-185.0(e) of the Adninistrat ive Code of the City of New York.

II. If so, whether the Audit Dlvision properly estimated the anount of

such penalty.

FINDINGS OF FACT

l.  0n Septenber 28, 1981, the Audit  Divis ion issued to pet i t ioner Stuart

Feinstein a Statement of Def ic iency and a Not ice of Def ic lency, assert lng a

penalty for New York State and New York City withholding taxes of The Stuart

Harvest Col lect ion, Inc. for the year 1980 in the est imated amount of $81262.65.

On the same date, the Audit Division issued to petitioner Judith Harvest a

Statenent of Def ic l-ency and a Not ice of Def ic iency, assert ing a pena1ty for New

York State and New York City withholding taxes of The Stuart Harvest Collection,

Inc. for the year 1980 Ln the est imated atrount of $8r262.65.

For the period July 1, 1980 to Septenber 30, 1980, the amount of the

penalty asserted against each pet i t ioner was based upon an Enployerrs Return of

?ax Withheld fil-ed by the corporation for such period without a renittance.
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The penalt j -es for the periods January 1, 1980 through June 30, l9B0 and October 1,

1980 through December 31, 1980 were estimated, using the average rnonthly New

York State and New York City taxes withheld during L979. A breakdown of the

penalt ies at issue is displayed be1ow.

DATE NYS TAX NYC TAX

$3 ,081 .60  $1 ,342 .501 /L /80 -6 /30 /80
7/L/80-e/30/80

r0 / r /80 -12 /31 /80
1 ,  192 .80
1  , 540 .  B0

433.70
67  r  . 25

2. Pet i t j .oners are both graphic designers. Mr. Feinstein possesses a

Bachelor of Arts degree from Pennsylvania State University, and Ms. Harvest was

granted a Bachelor of Fine Arts by Bamy Col lege in Miani,  Flor ida. In 1977'

they formed The Stuart Harvest Coll-ection, Inc., each taking one-ha1f of the

issued shares. Mr. Feinstein held the off ice of president,  and Ms. Harvest,

that of  secretary-treasurer.  For the period of the corporat ion's existence'

pet i t ioners devoted al l  their  worki-ng t ine to the corporat ion's business and

looked to the corporat ion as their  sole source of incone.

3. At the outset, the corporation manufactured and marketed l-inited

numbers of gi f t  i tems designed by pet i t ioners. After several  months, Macy's

requested that pet i t ioners design a product to be sold excluslvely in "The

Ce11ar",  a special  department in the Macy's retaLl establ i .shment.  Since food

and other products were sold in The Ce1lar by weight,  pet i t ioners created and

designed statj.onery which they ca11ed "Paper by the Pound." Thls product

quickly became successful ,  and in order to manufacture suff ic ient quant i t ies,

the corporat ion found i t  necessary to expand i ts faci l i t ies, augnent i ts staff

and seek additional working capital-. Two Lnvestors advanced monies to the

corporat ion and received stock in exchange (thereby decreasing pet i t ioners'

percentage of ownership).  Pett t ioners engaged a business manager,  Mr. Gaetano
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Maida, to oversee the financial- affairs of the corporation and to locate

additional financial resources.

4. 0n February 15, 1979, the corporat ion executed an Accounts Receivable

FJ-nancing Agreement with Congress Financial Corporation ("Financial"), whereby

Financial agreed to advance to the corporation a strm up to 80 percent of the

net amount of receivables found acceptable by and assigned to Financial. A

r ider to the agreement provided, in pert inent part :

"You recognlze that we will render substantial service to you in
connectlon with the Security Interest in the Accounts Receivable. We
will render financial advice and counsel and various other services
not normally supplied by a financial institution including, but not
l in i ted to,  the use of the faci l - i t ies of Dun & Bradstreet,  Inc. and
other credit facilities and perform auditing of your books and
records. In conslderatlon of the nonies to be advanced by us and the
services to be furnishedr you r^rarrant and represent that you w111
ut i l ize the ninimum sum of $125r000.00 per month and w111 therefore
pay a mininum interest charge t trereon at the rate provided herein.. ." .
(Enphasis in or igtnal.)

Neither petitioner was aware what other such services Financial rendered, if

any.

5. Pet i t ioners concentrated their  ef forts upon deslgning and narket ing

products, leaving the conduct of the corporat lon's business affairs to Mr. Maida.

Mr. Maida supervised the preparation of the payroll, deternined when creditors

were paid and acted as l ia ison with Financial .  As off icers, pet i t ioners

possessed authority to hire and disniss enployees and to draft checks on the

corporate account; they in fact signed payroll and other checks and tax returns,

including withholding tax returns.

6. The corporat ion's f inancial  di f f icul- t ies began in 1980 with a paper

strike. Lacking raw paper supplies, the corporation rras unable to manufacture

and ship stat ionery. I ts receivables correspondlngly decreased, with the

effect that Financial  advanced the corporat ion less and less funds. Pet i t ioners
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reaLlzed that the only viable solution was for the corporation to be acquired

by or to merge with a paper manufacturing firn and thus actively pursued

negotiations with several companies. At the same time, the corporation gradually

dismissed its nanufaeturing personnel since they would no longer be needed.

7. Apparently concerned about the corporationfs financial health, Financial

began to exercise more control-  over The Stuart  Harvest Col lect ion, Inc.,

part ic ipat ing in the nanager 's decisions regarding payment of creditors.

Financial- representatives met only with Mr. Maida, refusing even to accept

pet i t ioners I  telephone ca11s. Financial  released funds suff ic ient to sat isfy

the corporat ionrs pr inary creditors and to cover payrol l - ,  net of  New York State

and New York City withholding taxes.

B. In Septernber or October,  1980, an agreement was drawn for the merger

of The Stuart  Harvest Col lect ion, Inc. with a paper manufacturer,  but before i t

was executed, the paper nanufacturer reneged. In Mr. Feinstein's words, " [A]t

that point i t  was October,  and we had no money and we had no inventory.. . ,  and

there was nothing for us to do at that point but to c1ose." 0n December 1,

1980, The Stuart  Harvest Col lect ion, Inc. ceased doing business.

9. Pet i t ioners acknowledge that they had access to the corporate records

but did not consult  then. In January, 1981, they f i rst  became aware that taxes

withheld fron the wages of the corporation's enployees had not been paid over.

At that time, Ms. Harvest entered into a contract for the sale of her cooperative

apartnent, and a title search revealed a lien against the property for a

federal withholding tax penalty. Ms. Harvest paid the penalty and subsequently

inst i tuted a sui t  for refund; that l i t igat ion has not yet been concluded.
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10. 0n Decenber 30, 1980, Andrews Nelson Whitehead, a divis ion of Boise

Cascade, Inc.; Lindenneyr Paper Corporation; and Bulkley Dunton Linde Lathrop,

a divis ion of Hammerni l l  Paper Co.,  Inc.;  a1-1 creditors of The Stuart  Harvest

Col lect ion, Inc.,  f i l -ed a pet i t ion in the United States Bankruptcy Court  for

the Southern District of New York, seeking an order for relief under Chapter 11

of the United States Code. 0n lday 4, 1981, the Departnent of Taxat ion and

Finance filed a claim in such bankruptcy proceeding for withholdlng taxes in

t h e  s u n  o f  $ 8 , 6 4 0 . 3 2 .

11. Pet i t ioners contest the amount of the penalt ies asserted against them,

as well as the fact of their liability. Pursuant to provisions nade at the

hearing, pet i t ioners submitted wlth their  wri t ten arguments est inates of the

New York State and New York City withholding taxes of The Stuart Harvest

Coll-ection, Inc. for the period January through November, 1980. The estimates

were calculated as described below.

(a) Petitioners obtained fron The Chase Manhattan Bank monthly sunmaries

of the corporation's payroll checking account for January through November,

1 9 8 0 .

(b) Because the summaries ref lected net payrol l  f igures, pet i tJ-oners

found it necessary to "back in" to the gross income and withholding tax figures.

They assumed that all the corporation's employees claimed one exemption and

lived in New York City; however, they did take account of those enployees they

knew to have clained two exemptions.

(c) Pet i t ioners consulted the 1980 federal ,  state and 1oca1 wlthhoJ-ding

tax and Federal Insurance Contributions Act schedules to arrive at the following

amounts of New York State and New York City withholding taxes:
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}[YS
WITHHOLDING

NYC
WITHHOLDING

January
February
March
April
May
June
July
August
September
0ctober
November

$  643 .30
376 . r0
424.20

L ,172 . r0
s28 .80
457 .20
5 r9 .70
447 ,20
302 .30
283.30
38 .  10

ffio
CONCLUSIONS OF I,AW

$  266 .08
153 .00
172 .20
496.41
21  1 .05
1Br  . 80
207 ,0s
r79 .60
1 r9 .50
126 .25

14 .90
ffi

A. That in deternining whether petitioners are liabl-e for the penalty

asserted against then pursuant to subsect ion (g) of sect ion 685 of the Tax Law

and subsect ion (g) of sect ion T46-185.0 of the Adninistrat ive Code of the City

of New York, the threshold question is whether they were persons required to

co11ect, truthfully account for and pay over taxes withheld fron the wages of

employees of The Stuart  Harvest Co11ect lon, Inc. Tax Law sect lon 685(n) and

Adninistrat ive Code sect ion T46-185.0(n).  Relevant factors include whether

pet i t ioners signed the corporat ionrs tax returns, possessed the r ight to hire

and discharge employees or derived a substantial part of thelr income from the

corporationl other pertinent areas of inquiry include the amount of stock

pet i t ioners he1d, the sphere of their  dut ies and their  authori ty to pay corporate

obl igat ions. Matter of  Amengual v.  State Tax Conm., 95 A.D.2d 949 (3d Dept.

1983).  Recapitulat ing the evidence presented, each pet i t ioner herein was an

officer and one of four shareholders in the closely-he1d corporation; devoted

all of his/her time to and derived all of his/her income from the corporation;

and possessed authority to and did sign corporate checks and returns. C1ear1y,
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each was a person required to collect and pay over the withholdtng taxes during

the year at issue.

B. That pet i t ioners were not rel ieved of their  obl igat ions and responsibi l i t ies

with respect to the col-lection and payment of withholding taxes by their choice

to leave the management and financial decl-sions to Mr. Maida and 1ater, to

Mr. Maida and Financial  pr incipals.  " IC]orporate off ic ials responsible as

fiduciaries for tax revenues cannot absolve themselves nerely by disregarding

their  duty and leaving i t  to soneone else to discharge Ici tat ion onit ted]."

M a t t e r  o f  R a g o n e s i  v .  N . Y . S .  T a x  C o m m . ,  B B  A . D , z d  7 0 7 , 7 0 8  ( 3 d .  D e p t .  1 9 8 2 ) .

" C. That in estinating the New York State and New York City taxes withheld

from enployee wages during 1980, petitioners relied upon summaries of the

corporat ion's payrol l  checking account.  Their  est imates were thus more accurate

that those of the Audit Division, which utilized withholding tax returns filed

by the corporation for the prior year. The penalty against each petitioner

should accordingly be reduced to $7,320.14.

D. That the pet i t ions of Stuart  Feinstein and of Judith Harvest are

granted to the extent indLcated in Conclusion of Law "C"; the not ices of

def ic iency issued against them on Septenber 28, 1981 should be modif ied in

accordance therewith; and the asserted def ic iencies are in al l  other respects

sustained.

DATED: Albany, New York

JUN 2 8 1985
STATE TAX COMMISSION

PRESIDENT
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S T A T E  O F  N E ! i l  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 28 ,  1985

Judi th Harvest
230 Centra l  Park South
New York,  NY 10019

Dear  Ms.  Harves t :

Please take not ice of the decislon of the State Tax Conmisslon enclosed
herewi th .

You have now exhausted your right of revlew at the administratlve level.
Pursuant to sect ion(s) 690 & f312 of the Tax Law, a proceeding ln court  to
revlew an adverse decision by the State Tax Comnlssion may be lnst i tuted only
under Art lc le 78 of the Clvi l  Pract ice Law and Rules, and must be co 'nenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th ls  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
wl th  th is  dec is lon  may be  addressed to :

NYS Dept.  Taxat lon and Finance
Law Bureau - Li t lgat ion Unlt
Bui ldlng / f  9,  State Campus
Albany, New York 12227
Phone / f  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Rober t  J .  Fe ins te in
520 Madison Avenue
New York, NY 10022
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TA)( COM}fiSSION

Ia the Matter of the Petltlon

o f

STUART FEINSTEIN

for Redeternlnation of a Deficiency or for
Refund of New York State and New York Clty
Personal Income Taxes uoder Artl.cle 22 of tlle
Tax Law and Chaptet 46, Tltl-e T of the
AdnLnlstratlve Code of the City of New York
for the Year 1980.

DECISION

In the Matter of the Petition
:

o f

JUDITH HARVEST
:

for RedetermLnation of a Deficiency or for
Refuod of New York State and New York Clty :
Personal Income Taxes under Article 22 of the
Tax Law and Chaptex 46, Tltle T of the :
AdninLstrative Code of the City of New York
for the Year 1980. 3

Petltl.oner Stuaft Feinstein, 135 Charles Street, Apartmeat 58, New York,

New York 10014, fil-ed a petitlon for redetermlnation of a deficl.ency or for

refund of New York State and New York Clty personal lncome taxes under Article

22 of the Tax Law aad Chapter 46, Tltl-e T of the Adnlnlstrative Code of the

Clty of New York for the year 1980 (ftte tto. 35972).

Petltloner Judith llanrest, 230 Central Park South, New York, New York

10019, filed a petitlon for redeterminatLon of a defLciency or for refund of

New York State and New York City personal income taxes under ArtLcle 22 of the

Tax Law and Chapter 46, Titl-e T of the Adninlstrative Code of the City of New

York for the year 1980 (FiLe No. 35971).
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A consolidated fornal hearing was held before Dorls Steinhardt, Hearing

0fficer, at the offices of the State Tax ConnissLoa, Two World Trade Center,

New York, New York, on Septeober 12, L984 at l :15 P.M., with a1l-  br iefs to be

subnLtted by February 28, 1985. Petitioners appeared by Robert J. Felnstein,

Esq. The Audit DivLslon appeared by John P. Dugan, Esq. (WtUfan Fox, Esg., of

counsel) .

ISSUES

I. Ilhether petltioners were persons responsLbl-e for collectlng and paylng

over taxes withhel-d fron the wages of enployees of The Stuart lLarvest Collectlon,

Inc., who willfuJ-ly falLed to fuLfil-l thls responsiblllty, and are therefore

llabLe for the penalty lnposed under sectlotr 685(g) of the Tax Law and eectioa

T46-185.0(g) of the Adnliistratl.ve Code of the City of New York.

II. ff so, whet-her the Audlt Dlvlsl.on properly estinated the anount'of

such penalty.

FINDINGS OF FACT

1. 0n Septenber 28, 1981, the Audlt Dlvislon iesued to petltloner Stuart

Felnetein a Stateuent of Deficiency and a Notlce of Deflclency, assertlag a

penalty for New York State and New York Clty withholdlng taxes of The Stuart

Harvest Col lect ion, Inc. for the year 1980 ln the est lnated anount of $8,262.65.

On the same date, the Audit DLvLsloa lssued to petitioner Judith llarvest a

Statemeat of Deflciency and a Notlce of Deflcleacy, assertlng a penalty for New

York State and New York Clty $r-lthholdlng taxea of The Stuart Harvest ColJ-ectlon,

Inc. for the year 1980 ln the est lnated anount of $81262.65.

For the period JuJ-y 1, 1980 to Septenber 30, 1980, the amount of the

penalty asserted against each petitioner was based upon an EnpJ-oyer's Return of

Tax Withheld ftLed by the corporation for such period without a renittance.
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The penalties for the periods January 1, 1980 through June 30, 1980 and October 1,

1980 through Decenber 31, 1980 were estlnated, using the average noothly New

York State and New York Clty taxes lrlthheLd during 1979. A breakdown of the

penaltles at Lssue ls displayed beJ.ow.

DATE

rl  L l  80-6/  30 /80
7/L/80-e/30/80

r0/  L/80-12/ 3L/ 80

NYS TAJ(

$3,  081 .  60
I  , 192 .80
1  ,540 .  80

NYC TAX

$1,342 .50
433.70
6 7 L . 2 5

2. Pet i t ioners are both graphic deslgners. Mr. Feinsteln possesaes a

Bachel-or of Arts degree fron Pennsylvanla State UnlversLty, and Ms. Harvest was

granted a Bachelor of Floe Arts by Barry CoJ-l.ege in Mlem{, Florida. In L977 '

they forned The Stuart Harveet Collectloo, Inc., each taklng one-half of the

issued shares. Mr. Felnstein hel-d the offlce of president, and Ms. Harvest,

that of  secretary-treasurer.  For the perlod of the corporat{on's existence,

petitloners d.evoted all their working tfune to the corporationrs business and

looked to the corporatlon as thelr sole source of lncome.

3. At the outset, the. corporation nanufactured and narketed linlted

aumbers of gift Ltems deslgned by petttloners. After several months, Macy's

requested that petitioners deslgn a product to be sold exclusively in "The

Ce11ar", a speclal department Ln the Macyfs retall establishrneat. Sl.nce food

and other products were eold in The Cellar by welght, petltioners created and

deslgned statlonery whlch they ca11ed "Paper by the Pound. " Thls product

quLckly became successful, and ln order to nanufacture suffLcient quantlties,

the corporatlon found it necessary to expand its faclllties, augmetrt lts staff

and seek addltional- working capital. Two Lnvestors advanced monl.es to the

corPoration and recelved stock in exchange (thereby decreasing petitioners I

percentage of ownership). Petltioners engaged a busl.ness nanager, Mt. Gaetano
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I'Lalda, to oversee the financlal affalrs of the corporation and to locate

addl.tional flnancial resources.

4. 0n February 15, L979, the corporation executed an Accounts Recel.vable

Financlng Agreeneat wlth Congrees FLnancial Corporatlon ("FinanciaL"), whereby

FLaanciaL agreed to advance to the corporation a sum up to 80 percent of the

net amount of receivabl-es found acceptable by and assLgaed to Fl-nancial. A

rlder to the agreement provtded, ln pertloent part: -

"You recognlze that we w111 render substantlal servLce to you in
connectl.on wlth the Security Interest in the Accounts ReceivabLe. We
wiIL render fl.nancial advice aad counsel aad various other services
not normally supplled by a flnanclal instl.tution lncJ-uding, but not
llnlted to, the use of the faclllties of Dun & Bradstreet, Inc. and
other credl.t facllitles and perforn auditlng of your books and
records. In conslderation of the nonies to be advanced by us and the
servlces to be furaiehedr you warrant and represent that you wl11
utlllze the nlnl.nun sum of $1251000.00 per nonth and wtLl therefore
pay a nlnlnum lnterest chargE-TEereon at the rate provtded herein...".
(Enphasls in origlnal.)

Neither petltioner naa aware what other such services Flnancial rendered, lf

any.

5. Petl.tionera conce!,trated thelr efforts upon desLgniag and narketl.ng

ptoducts, leaving the conduct of the corporation's business affal.rs to Mr. Maida.

Mr. Malda supervised the preparation of the payro11, deterniaed when credltors

were paid and acted as liaison with Flnanclal. As officers, petitLoners

possessed authority to hlre aod disnlss enpLoyees and to draft checks on the

corporate account; they Ln fact sl.gned payroll and other checks and tax returns,

lncJ.udlng wlthhoLding tax returns.

6. The corporatl.on's financlaL dtfftculties began in 1980 with a papet

the corporation was unabLe to tranufacture

correspondlngly decreased, with the

strike. Lacklng ran paper suppl les,

I ts recelvablesand ship stationery.

effect that Fl.nancial advanced the corporatlon less and less funds. Petitioners
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reaLlzed that the only viable solution was for the corporation to be acquired'

by or to Derge with a paper nanufacturlng firn and thus actively pursued

negotiatlons with several companies. At the same time, the corporation gradual.ly

dLsnlssed lts nanufacturing personnel el.nce they would no longer be needed.

7. ApparentJ-y coacerned about the corporationfs financlal health, FlnancLal

began to exercise more control over The Stuart Harvest Collection, Inc.,

partlclpating in the nanagerrs decislons regarding paytrent of creditors.

Finaacial- representatives net only with Mr. Malda, refusing even to accept

petl.tioners' telephone cal1s. Financial released funds sufficlent to satisfy

the corporatl.onfs prina'ry credltors and to cover payrolJ-, oet of New York State

and New York Clty wtthhoLding taxes.

8. In Septenber or October, 1980, an agreement waa drawn for the merger

of The Stuart llarvest CoJ-1ectlon, Inc. with a paper nanufacturer, but before it

was executed, the paper manufacturer reneged. In Mr. Feinsteints words, " tAl t

that point lt was October, and we had no noney and we had no Lnventory..., and

tbere.was nothlng for us to do at that polnt but to cLose." 0u Decenber 1,

1980, The Stuart liarvest Collectlon, Inc. ceased dolng buslness.

9. Petitioners acknowledge that they had access to the corporate records

but did not consult then. In January, 1981, they first became alrare that taxes

lrithheld fron the rrages of the corporation's employees had not been paLd over.

At that time, Ms. Ilarvest entered into a contract for the sale of her cooperative

apartnent, and a tlt1e search revealed a Lien agalnst the property for a

federal wtthholdlng tax peaalty. Ms. Ilarvest pal.d the peaal-ty and subseguently

instituted a suit for refund; that l-tttgation has not yet been concluded.
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10.' Oo Decenber 30, 1980, Andrews Nelson Wtritehead, a di.vislon of BoLse

Cascade, Inc.; Llndenmeyr Paper Corporation; and Bulkl-ey Dunton Linde Lathrop,

a divlslon of Hanmernl11 Paper Co., Inc.; all credltors of The Stuart Harvest

Col-lectlon, Inc., flJ.ed a petition in the United States Bankruptcy Court for

the Southern District of New York, seeking an order for relief uader Chapter ll

of the United States Code. On tlay 4, 1981, the Department of Taxation and

Flnance fl1ed a clain ln-such-bankruptcy proceedlng for wlthholdlng taxes in

the  sun o f  $8 ,640.32 .

11. Petitioners contest the amount of the penalties asserted agalnst themt

as well as the fact of their 11ab111ty. . Pursuant to provLsl.oas nade at the

hearing, petltioners subnitted wlth thelr wrLtten argunents estimates of the

New York State and New York City withholding taxes of The Stuart Harvest

Collection, Inc. for the period January through November, 1980. The estl.nates

were calculated as descrlbed be1ow.

(a) Petltioners obtained fron The Chase Manhattan Bank nonthly sunnarles

of the corporation's payroll checklng account for January through November,

1 9 8 0 .

(b) Because the sunnarles reflected net payroll figures, petiti.oners

found it necessary'to "back in" to the gross Lncome and withhoJ-ding tax figures.

They assuned that aLl- the corporation's employees clained one exeuptlon and

lived ln New York Clty; however, they dld take account of those enployees they

knew to have clalned two exenptions.

(c) petttioners consulted the 1980 federal, state and loca1 wlthholding

tar and Federal- Insurance ContributLons Act schedules to arrLve at the followtng

anounts of New York State and New York City wlthholdlng taxes:
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NYS
WITHHOLDING

NYC
WITTIHOI,DING

$ 643.30
376.L0
424.20

L ,172 .L0
528.80
4s7 .20
519.70
447.20
302. 30
283.30
38 .10m

CONCLUSIONS OF IAW

' 
A. That Ln dete::nlnlng whether petitloners are 1lab1e for the penalty

asserted agalnst then pursuaat to subsectlon (g) of eection 685 of the Tar Law

and subsect ion (g) of sect lon T46-185.0 of the Admlnlstrat lve Code of the. City

of New York, the threshold question ls whether they were persons reguired to

col1ect, truthfully account for and pay over taxes rlthhel-d fron the wages of

enployeee of The Stuart Harvest CollectLon, Inc. Tax Law sectlon 685(n) and

Adnlalstratl.ve Code section T46-185.0(a). Relevaat factors lnclude whether

petltloners signed the corporatlonrs tax returns, possesseld the right to hlre

and discharge enployees or derived a substantial part of their income from the

corporation; other pertitrent areas of inquiry lne1ude the amount of stock

petitLoners he1d, the sphere of thel.r duties and their authorlty to pay corporate

obJ.!.gations. Matter of Anengual v. State Tax Conn., 95 A.D.2d 949 (3d Dept.

f983). Recapltulating the evldence pleaented, each petitioner herein ltas an

offlcer and one of four shareholders Ln the closely-held corporatlon; devoted

all of his/her titre to. and derived al-l- of hls/her income fron the corporation;

and possessed authority to and dld sign corporate checks and returns. Clearly'

January
February
March
Aprl1
May
June
JUJ-y
August
Septenber
October
Novenber

$ 266.08
r53.00
L72 .20
496.41
21  r  . 05
18 r .80
207.05
179.60
119 .  50
126.25

14.90
ffi
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each was a person,required to collect and pay over the wi.thholdtng taxes during

the year at issue.

B. That petttioners lrere not relieved of thelr obJ-igations and responsibll-lties

rrith respect to the collection and paynent of $"ithhoLdlng taxes by their choLce

to leave the nanagement and finaacial declsLons to Mr. Malda and later, to

Mr. l{alda and Financlal- prlncipals. "[C]orporate offlcials responsibl-e as

fiduclarles for tax revenues cannot absolve thenselves nerely by disregardlng

their duty and J-eaving lt to someone else to dlscharge [citatlon onltted]."

Mat te r  o f  RagonesL v .  N.Y.S.  Tar  Conn. ,  88  A.D.2d707 '  708 (3d .  Dept .  1982) .

\ C. That ln estlnating the New York State and New York Ctty taxes withheld

fron enployee lrages durLng 1980, petitloners relled upon sumnarles of the

corporatlonts payroLl checking account. Ttreir estimates were thus more accurate

that those of the Audit DivlsLon, whlch utilized wlthholding tax returns fil-ed

by the corporation for the prior year. Ttre penal-ty agaLnst each petitioner

shoul-d accordlngJ-y be reduced to $7 r320.L4.

D. That the petitlous of Stuart Felnsteln and of Judlth Harvest are

granted to the extent lndlcated Ln Concluslon of Lan "C"; the notlces of

deficlency issued against them on Septenber 28, 1981 shoul-d be nodified ln

accordaace therewlth; and the asserted deficiencles are in all other respeets

sustaLned.

DATED: Albany, New York STATE TAX COMI,{ISSION

JUN 2 8 1985




