
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Morris & Stephanle Engelberg

for Redetermination of a Deficlency or for Refund
of Personal fncome Tax under Article 22 of the Tax
Law and Chapter 46, Title U of the Adminlstratlve
Code of the City of New York for the Year 1980.

State of New York :
s s .  !

County of Albany :

David Parchuck, being du1-y sworn, deposes and says that he is an employee
of the State Tax Comission, that he l -s over 18 years of age, and that on the
14th day of March, 1985, he served the wl- thin not ice of Decislon by cert i f led
mall upon Morris & Stephanie Engelberg, the petitioners in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as foLlows:

Morris & Stephanie Engelberg
3510 Nor th  31s t  Ave.
I{ol1-ywood, FL 33021

and by depositing same enclosed
post off ice under the excluslve
Service withln the State of New

That deponent further says
herein and that the address set
of the pet i t loner.

Sworn to before me thls
14 th  day  o f  March ,  1985.

l z ter  oat

AFFIDAVIT OF },IAILING

in a postpald properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the said addressee ls the petltioner
forth on said nrapper ls the l-ast knonm address

s
7 4Ipursuant to Tax Law section



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O  R K  1 2 2 2 7

March 14 ,  1985

Morris & Stephanie Engelberg
3510 Nor th  31s t  Ave.
Ilollywood, FL 3302I

Dear Mr. & Mrs. Engelberg:

Please take not ice of the Declsion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law and Chapter 46, Ti t le U of
the Administrat ive Code of the City of New York, a proceedlng in court  to
review an adverse decislon by the State Tax CornmLsslon may be instituted only
under Article 78 of the Civil Practice Law and Rules, and must be conrmenced in
the Supreme Court of the State of New York, Albany Countlr wlthln 4 months frou
the  da te  o f  th ls  no t ice .

Inquiries concerning the computation of tax due or refund allowed Ln accordance
with thl-s decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigation Unit
Bullding /rt9, State Canpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaufs Representat ive



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MORRIS AND STEPHANIE ENGELBERG DECISION

for Redeterminat ion of a Def ic iency or for
Refund of Personal Ineome Tax under Article :
22 of the Tax Law and Chapter 46, Ti t le U of
the Adninistrative Code of the Citv of New :
York for the Year 1980.

Pet i . t ioners, Morr is and Stephanie Engelberg, 3510 North 3lst  Avenue,

Hol lywood, Flor ida 33021, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Article 22 of the Tax Law and

Chapter 46, Ti t le U of the Adninistrat ive Code of the City of New York for the

year  1980 (F i le  No.  41944) .

On May 21, 1984, pet i t ioners waived their  r ight to a hearlng and requested

that a decision be rendered by the State Tax Comnission based upon the Department

of Taxat lon and Finance f i le,  and br iefs to be subnit ted by August 3, 1984.

Upon review of the record, the State Tax Commission renders the fol lowing

dec is ion .

ISSUES

I. Whether income of $41,760.00 received from a New York partnership by

pet i t ioner Morr is Engelberg, a resident of Flor ida, is subject to New York

State income tax and New York City nonresident earnLngs tax.

I I .  I f  so, whether certain expenses incurred with respect to said income

are deduct ible by pet ic ioner Morr is Engelberg.
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FINDINGS OF FACT

1. Pet i t ioners, Morr is and Stephanie Engelberg, f i led a 1980 New York

State Income Tax Nonresident Return wherein they reported, as the sole iten of

income subject to New York lncome tax, income from partnerships, estates and

t rus ts ,  e tc .  o f  $13r111.00 .  Pet i t ioners f  Federa l  schedu le  E  lnd ica ted  tha t  the

income reported represented a partnership distr lbut lon from Kaye, Scholer '

Fierman, Hayes & Handler (herelnafter t tKayett) .  Said schedule reported a second

distr ibut ion from Kaye in the amount of $41,760.00 which pet i t loners did not

include in their New York income. According to a statement attached to the

return, the second distr ibut ion was not consldered taxable to New York as the

"i-ncome [was] der ived frour Flor lda sources." Pet i t loners also f i led a 1980 New

York City nonresldent earnings tax return which reported net earnings from

se l f -employment  f rom Kaye o f  $11,018.00 .1

2. On Apri l  12r L982, the Audit  Divls ion issued to pet i t loners a Statement

of Audit Changes wherein lt included the two dlstributlons fron the partnership

($13,111.00  and $41,760.00) ,  sub jec t  to  the  par tnersh ip rs  New York  a l loca t lon

percentage (97.3%), as taxable to New York State and the City of New York. The

Statement of Audit Changes provided the foLlowlng explanation:

"A nonresldent must report New York income from a partnership
as determined by the partnership. Any al locat ion is determlned
in accordance with regulat lons and ls reported on the partnershlp
return. The partnership of Kaye, Scholer,  Flerman, Hays & Handler
has deternined your New York al locat ion percentage to be 97.37".

Further, pursuant to the provlsions of Interna.l Revenue Regulations
Sect ion L.707-I(c),  guaranteed payments are regarded as a partners
dlstrlbution of ordinary income and as such are allocated to New
York on the same basis as the partnershi-p allocatlon percentage.

Accordlngly,  the guaranteed paynent ln the amount of $41r760.00
may not be excluded ln arriving at your New York adjusted gross
lncome. tt

L 
Th" record does not show how thls amount nas determined.



-3-

On Januarl  12, 1983, a Not ice of Def ic iency ref lect ing the above adjustments

was issued against pet i t ioners assert ing addit ional New York State income tax

and New York City nonresident earnings tax due of $3r818.59, plus interest of

$ 8 3 7 . 9 6 ,  f o r  a  t o t a l  d u e  o f  $ 4 , 6 5 6 . 5 5 .

3. Pet i t ioners, Morr is and Stephanie Engelberg, were residents of the

State of Flor ida pr ior to and during the ent ire year in issue.

4. Pr ior to and during the year in issue, pet i t ioner Morr is Engelberg was

a member of the Flor ida Bar pract ic ing law exclusively in the State of Flor ida.

During 1980, he was presi-dent of the law f i rn of Engelberg & Cotler '  P.A.

(hereinafter "Engelberg & Cotlerr ' ) .  Engelberg & Cotler rdas a professional

associat ion corporat ion with off ices at 4000 Sheridan Street,  Hol lywood,

Florida and at 125 Worth Avenue, Pal-m Beach, Florida. Mr. Engelberg owned 80

percent of the outstanding stock of Engelberg & Cotler dur ing the year ln

issue.

5. In addit ion to his associat ion with Engelberg & Cotler,  Mr. Engelberg

was a partner i-n the law partnership of Kaye during the year in issue. Kaye

had off ices in New York City,  Washington D.C. and Paln Beach, Flor ida. Engelberg

& Cotler and Kaye shared the same Palm Beach off ice.

6. Pet i t i -oner Morr is Engetbergr pursuaDt to an agreement with Kaye,2 ," t

in charge of operat ing Kayefs Palm Beach off ice during 1980. Mr. Engelberg was

to receive an amount equal to 40 percent of the net income generated by Kayets

Palm Beach off ice. The expenses of i ts Palm Beach off ice for rent,  telephone,

stat ionery and other miscel laneous i tems \ i lere paid for by Kaye. Such expenses

were deducted from fees earned by Kayers Palm Beach off lce to determine the net

income for the purpose of calculat lng Mr. Engelbergrs share.

2 
A 

"opy 
of said agreement is not a part  of  the record.
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7. Expenses incurred on behalf  of  Kayers PaIm Beach off ice which were not

reimbursed, such as secretar ial ,  professional and account ing expenses'  I i lere

paid by Engelberg & Cotler.  Such expenses rrere lncluded with other expenses of

Engelberg & Cotler and deducted on i ts U.S. Corporat ion Income Tax Return for

the f iscal  year ending January 31, 1981. The corporat lon income tax return

also showed that Mr. Engelberg received total compensatlon from Engelberg &

Cot le r  dur ing  the  per iod  February  1 ,  1980 th rough January  31 ,  1981 o f  $121 '998.00 ,

8. Kaye issued to pet i t ioner Morr is Engelberg a Federal  schedule K-1

(Partnerts Share of Income, Credits,  Deduct ion, etc.)  which indicated that his

distr ibut ive share of the partnershi-prs ordinary lncorne for 1980 was $13r111.00.

Said schedule also showed that he recei-ved guaranteed paynents ln the amount of

$ 4 1 , 7 6 0 . 0 0 .  T h e  $ 1 3 , 1 1 1 . 0 0  d i s t r i b u t i o n  r e p r e s e n t e d  M r .  E n g e l b e r g r s  i n t e r e s t

in the partnershiprs ordinary lncome of approximately one-tenth of one percent

and the  $41r760.00  represented  h is  share  o f  the  par tnersh ip 's  earn ings  f rom i ts

Palm Beach off ice. Both distr ibut ions were character ized on the schedule K-1

as net earnings from self-employnent persuant to Internal Revenue Code section

1402 (a )  .

9.  Kaye determined that for 1980, 97.3 percent of i ts income was from New

York State and New York City sources.

10. Mr. Engelberg maintains that the $411760.00 recei-ved from Kaye was in

payment for services performed for the partnership in Flor ida and therefore not

from or connected with New York sources. He also malntains that his salary

from Engelberg & Cotler was reduced by the amount of the nonreimbursed expenses

Engelberg & Cotler paid on behalf  of  Kaye. Therefore, he argues, that i f  the

$4L1760.00  is  inc lud ib le  in  h is  New York  income,  he  is  en t i t led  to  o f fse t  tha t

amount by such expenses paid by Engelberg & Cotler.  According to Mr. Engel-bergts



l e t te r  da ted  October  18 ,  1983,  in

Engelberg & Cotler deducted such

return. There is nothing in the

salary would have been higher if
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1980 such expenses  amounted to  $34,418.00 .

expenses on i ts U.S. corporate income tax

record to substant iate that Mr. Engelbergrs

Engelberg & Cotler had not incurred such

expenses .

11. The record indicates that Mr. Engelberg did not deduct any expenses

for the operat lon of Kaye I  s Palm Beach off ice on his 1980 Federal  and New York

income tax returns.

CONCLUSIONS OF LAW

A. That the New York adjusted gross income of a nonresident partner sha11

include his distr ibut ive share of al l  i tems of partnership income, gain, loss

and deduct i .on enter ing into his Federal  adjusted gross income to the extent

such i tems are derived from or connected with New York sources [20 NYCRR

r34 .1 (a )  l .

B. That in determining the sources (as ei ther within or wlthout New York

State) of a nonresldent partnerts share of partnership income, no effect shal l

be given to a provision in the partnership agreement which character izes

payments to the partner as salary or other considerat ion or distr ibutable for

services rendered to the partnership by the partner Isect ion 637(b) of the Tax

L a w ;  2 0  N Y C R R  L 3 4 . 2 ( a ) 1 .

C. That the income received by pet i t ioner Morr is Engelberg from Kaye

during 1980 ln the amount of $4L,760.00 const i tuted a distr ibut ive share of

partnership income and was therefore al locable to New York State based on

Kayers New York al locat ion percentage (See Jabl io et al .  v.  '

65 A.D.2d 891).  Accordingly,  the Audlt  Divis ion properly determined that
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$53,389.00 of Mr. Engelbergfs total  partnershlp distr lbut ion from Kaye for 1980

w a s  s u b j e c t  r o  N e w  Y o r k  t a x  ( $ 4 1 , 7 6 0 . 0 0  +  $ 1 3 , 1 1 1 . 0 0  x  9 7 . 3 % ) .

D. That net earnings fron self-enploynent for New York City nonresident

earnings tax purposes means the same as net earnlngs tron self-employnent as

defined in sectlon 1402(a) of the Internal Revenue Code, with certain exceptions

not relevent hereln (sect ion U46-1.0(f)  of  the Admlnistrat ive Code of the CiEy

of New York).  Accordi 'ngJ-y, s ince the partnershlp distr ibut ion ln guest ion

const i tuted net earnings from self-employnent and since 97.3 percent was from

New York City sources, the Audit Dlvislon properly determlned the amount of

said distr ibut lon subject to New York Clty nonresldent earnlng tax.

E. That the record clearly shows that Engelberg & Cotler pald the expenses

in quest ion and deducted them on l ts U.S. corporate income tax return (see

Finding of Fact rr l0rr) .  There is nothlng ln the record to substant late pet i-

t ionersr claim that Mr. Engelberg paid the corporat lon for sald expenses by

reducing his corporate salary as he al leges. Moreover,  Mr. Engelberg dl-d not

deduct any of the expenses in guest ion on hls 1980 U.S. lndlvtdual or New York

State i -neome tax returns. Therefore, s ince such expenses nere not paid by Mr.

Engelberg, they are not deduct ible on his 1980 New York income tax return.

F. That the petitlon of Morris and Stephanie Engelberg is denled and the

Notice of Def ic iency dated January 12, 1983 ls sustalned.

DATED: Albany, New York STATE TN( COMMISSION

tiilAR t 4 1gg5
PRESIDENT


