
STATE OF NEW YORK

STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion

John Elacqua
AFFIDAVIT OF MAILING

for Redeterminat l-on of a Def ic iency or Revislon
of a Determination or Refund of Personal Incone
Tax under Art ic le 22 of the Tax Law for the Years
1977 & 1978.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conmlssion, that he is over 18 years of age, and that on the
15th day of February, 1985, he served the hr i thin not ice of Decisl-on by
cert i f ied mai l  upon John J. Elacqua, the pet i t ioner ln the withln proceeding,
by enclosl-ng a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

o f
J .

John J. Elacqua
4 Dawn Dr.
La tham,  NY 12110

and by deposlt ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
15 th  day  o f  February ,  1985.

n is te r  oa ths

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the sald addressee is the pet i t ioner
forth on sald rrtrapper ls the last known address

pursuant to Tax Law sect l-on 174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

John J.

the Pet i t ion

Elacqua
AFFIDAVIT OF },IAILING

for Redeterminat ion of a Def ic lency or Revision
of a Determlnat ion or Refund of Personal Incorne
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 7  &  1 9 7 8 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
15th day of Februaryr 1985, he served the within not ice of Decision by
cert i f ied mal l  upon John H. Dennls,  the representat lve of the pet i t ioner in the
wlthin proceeding, by enclosing a true copy chereof in a securely sealed
postpaid r^rrapper addressed as f  o1lows:

John H. Dennis
90 Sta te  S t ree t
Albany, NY 12207

and by deposit ing
post off ice under
Service within the

That deponent
o f  the  pe t i t ioner
last knor^m address

same enclosed in a postpald properly addressed wrapper ln a
the exclusive care and custody of the Unlted States Postal

State of Ner^r York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wraPper is the

of  the  representa t lve  o f  the  pe t i t ioner .

Sworn to before me th is
15 th  day  o f  Feb rua ry ,  1985 .

s te r  oa t
pursuant to Tax Law sect ion I74



S T A T E  O F  N E I , T  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 15,  1985

John J. Elacqua
4 Dawn Dr.
Latham, NY I2II0

Dear Mr. Elacqua:

Please take not ice of the Declsion of the State Tax Comnission enclosed
herewlth.

You have now exhausted your right of review at the adminlstrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to revier^r an
adverse decision by the State Tax Comrrission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany County, hrithin 4 rnonths from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
wlth this declsion may be addressed to:

NYS Dept. Taxatton and Finance
Law Bureau - Litigation Unlt
Bui lding i i9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
John H. Dennis
90 Sta te  S t ree t
Albany, NY 12207
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t ion

o f

JOHN J. ELACQUA

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Years 1977 and 1978.

DECISION

Peti t ioner,  John J. Elacqua, 4 Dawn Drlver Latham, New York 12110, f t led a

pet i t ion for redeterminatton of a def ic iency or for refund of personal income

tax under Art ic le 22 of the Tax Law for the years L977 and, 1978 (Fi le No.

33766).

A formal hearlng was held before Anthony J. Clar lone, Jr. ,  Hearing Off icer,

at the off ices of the State Tax Commisslon, Bul ldl-ng l l9,  State Off ice Campus,

Albanyr New York, on Septenber 19, 1984 at 9:15 A.M. and cont inued to concluslon

on November 14, 1984 at 9:30 A.M. Pet i t ioner appeared by John H. Dennls,  Esq.

The Audit  Divis ion appeared by John P. Dugan, Esq. (Kevin A. Cahl l l ,  Esq.,  of

counse l ) .

ISSUE

I^Ihether pet i t ioner is subject to a penalty pursuant to sect lon 685(g) of

the Tax Law as a person who wl l l fu l ly fai led to col lect,  t ruthful ly account for

and pay over the New York State withholding taxes due from CozzoLLno Construction

Corp. for the years L977 and L978.

FINDINGS OT FACT

1. On February 23, 1981, the Audit  Di-vis ion issued to pet i t loner,  John J.

E lacgua,  a  Not ice  o f  Def lc iency  fo r  $19,512.57  fo r  the  years  L977 an .d  1978.

The Notice of Def ic iency was based on a Statement of Def ic lency whlch lnposed a
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penalty,  pursuant to sect ion 685(g) of the Tax Law, equal in auount to the

unpaid New York State withholding taxes due and owing from Cozzolino Construction

Corp. (hereinaftet  t tCozzol inot ' ) .  The aforementioned Statement of Def lc iency

was issued on the grounds that pet i t ioner was a person required to col lect,

truthfully account for and pay over the withholding tax due and owing from

CozzoLlno and that he willfully failed to do so. The withholdJ-ng tax periods

ln quest ion, as l isted on the Statement of Def ic iency, were Apri l  1,  1977

through December 31, 1977 and, January 1, 1978 through December 31, 1978 and the

al leged withholding taxes not paid by CozzoLino amounted to $13'118.06 and

$ 6 , 3 9 4 .  5 1 ,  r e s p e c t i v e l y .

2. CozzoLino was engaged in commercial and industrial construction.

Pet i t ioner,  John J. Elacqua, was vice presl-dent of Cozzol ino. Mr. Elacquats

dut ies included purchasing mater ial ,  negot iatLng subcontractor contracts,

signing tax returns and checks.

3. In Apri l ,  L975, pet l t ioner formed BerTanJ Corp. (hereinafter "BerTanJ")

to carry on busLness as a general  contractor for sma1l to mediun size construct ion

projects.  BerTanJ was inact ive unt l l  1976 at which t i rne l t  funct ioned as a

general  contractor for several  enterpr i-ses. In the fal l  of  I976, BerTanJ was

awarded a contract by the Veterans Administ,ration Hospital in Albany, New York,

f o r  a  g r o s s  s u u  o f  $ 3 1 0 , 0 0 0 . 0 0 .

4 .  A f te r  the  cont rac t  was  awarded,  John H.  Denn is ,  Esq. ,  pe t i t ioner rs

representat ive, prepared a part ic ipat ion loan appl icat lon for pet i t ioner wtth

the Snall Busi-ness Adninistration. The participating bank and Mr. Dennls

insisted that Mr. Elacqua resign his posit ion wlth Cozzol ino in order to avoid

a conflict of interest between BerTanJ and CozzoLino.
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5. On January 15, 1977, I ' t t r .  Elacqua reslgned as vlce president of Cozzol ino,

Mr .  Ber t  J .  Cozzo l lno ,  p res ident  o f  Cozzo l ino ,  accepted  pe t l t ioner ts  wr l t ten

resignat lon on the same date.

6. Cozzoljrno had been having severe difficulties with lts cash fl-ow and

asked for assistance from Peerless Insurance Company, the surety on its perfornance

bond. Therefore, af ter Mr. Elacqua reslgned, CozzolLno retalned him as a

consul-tant between itself and Peerless Insurance Company. This was done

because he had been involved with the construct ion projects which Peerless

Insurance Company had bonded.

CONCLUSIONS OF LAW

A. That sect lon 685(n) of the Tax Law def ines the term person for the

purposes of sect ion 685(g) of the Tax Law as including an off icer or employee

of any corporat.ion who as such officer or empl-oyee is under a duty to perform

the act in respect of which the violat ion occurs.

B. That after January 15, 1977, pet i t ioner l ras not a person'  as def lned

in sect l ,on 685(n) of the Tax Law, under a duty to col lect,  t ruthful ly account

for and pay over the New York State hrithholding taxes of Cozzolino Constructlon

Corp .

C. That the pet i t ion of John J. Elacqua is granted and the Not lce of

Def ic iency dated February 23, 1981 is cancel led.

DATED: Albany, New York STATE TAX COMMISSION

FEB 1 5 1985

SSIONER


