
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt ion
o f

8  West  65 th  S t ree t  Corp .

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Article 22 of the Tax Law for the
Period |  |  L /82-IO /  3t  /  82.

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the said addressee ls the Pet i t ioner
forth on said wrapper ls the last known address

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conrmlssion, that he is over 18 years of age, and that on the
29th day of May, 1985, he served the within not ice of Decision by cert i f ied
mai l  upon 8 West 65th Street Corp.,  the pet i t loner in che within proceeding, bI
enclosLng a true copy thereof ln a securely sealed postpaid wrapper addressed
as fol lows:

8  West  65 th  S t ree t  Corp .
745 Seventh Ave.
New York, NY 10019

and by deposit lng same enclosed
post off ice under the excluslve
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me thts
29 th  day  o f  May ,  1985 .

thor tzed to
Law sect ion 174

\

pursuant to Tax



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon
o f

B  Wes t  65 th  S t ree t  Co rp .

for  Redeterminat ion of  a Def ic iency or  Revis ion
of  a Determinat ion or  Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax Law for  the
Per lod  I  /  I  / 82 - tO  /3 I  / 82 .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck,  being duly sworn,  deposes and says that  he is  an employee
of  the State Tax Commission,  that  he is  over  18 years of  age,  and that  on the
29th day of  l {ay,  1985,  he served the wi th in not ice of  Decls ion by cer t l f ied
mai l  upon Moses S.  Rosengarten,  the represent ,at fve of  the pet i t ioner  in  the
wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
postpaid wrapper addressed as fo l lows:

Moses S.  Rosengarten
Joseph Korf f
6 8 9  F i f t h  A v e . ,  S u i t e  5 0 0
New York,  NY 10022

and by deposl t ing
post  of f ice under
Serv ice wi th in the

That deponent
of  the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee ls the representattve
herein and that the address set forth on said wrapPer is the

of  the  representa t lve  o f  the  pe t i t ioner .

Sworn to before me this
29th day of May, 1985.

\

s te r  oa ths
Pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

NIay 29, 1985

8 West  65 th  S t ree t  Corp .
745 Seventh Ave.
New York, NY 10019

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewi. th.

You have now exhausted your right of review at the administrative l-eveI.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng ln court  to revielr  an
adverse decision by the State Tax CornmLssion nay be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th ts  no t ice .

Inquiries concerning the computatlon of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Litigatlon Unit
Bui lding i f  9,  State Campus
Albany, New York 12227
Phone #  (518)  457-2O7O

Very truly yours'

STATE TAX COMMISSION

Pet i t ioner  I  s  Representat lve
Mcses S.  Rosengarten
Joseph Korf f
689  F i f t h  Ave . ,  Su i t e  500
New York,  NY 10022
Taxlng Bureauf  s  Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

B WEST 65TII STREET CORP.

for Redeterminat ion of a Def ic iency or for
Refund of Personal Incone Tax under Artlcle 22
of the Tax Law for the Period January 1, f982
through October 31, 1982.

I .  Whe the r  t he  pe t i t i on

I I .  ! i lhether  pet i t ioner  I  s

withholding taxes was due to

Peti t ioner,  8 West 65th Street Corp.,  745 Seventh Avenue, New York, New

York 10019, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Article 22 of. the Tax Law for the period

January l ,  I9B2 through October 31, 1982 (Fi le No. 43804).

A formal hearing was held before Frank W. Barr ie,  Hearing Off icer,  at  the

off ices of the State Tax Commission, T\so World Trade Center,  New York, New

York ,  on  June 15 ,  1984 a t  9 :00  A.M. ,  w i th  a l l  b r ie fs  to  be  subur i t ted  by

September 14, 1984. Pet i t ioner appeared by Moses S. Rosengarten, Esq. The

Audit  Divis lon appeared by John P. Dugan, Esq. (Lawrence Newman, Esq.,  of

c o u n s e l ) .

ISSUES

DECISION

was t inely f l led.

fai lure to t imely f i le returns and pay

reasonable cause and not due to wi l l fu l  neglect.

FINDINGS OF FACT

1.  On January 5r  1983,  the Audi t  Div is ion

rrNotice and Demand for Payment of New York State

Tax Due[  against  pet i t loner  deta i led as fo l lows:

issued ten documents ent i t led,

and/or New York City trrithholding



-2 -

Period Covered by
withholding Tax Return

January 1, 1982 to January 31, 1982
February I ,  1982 to February 28, 1982
March 1 ,  1982 to  March  31 ,  1982
Apr i l  1 ,  1982 to  Apr i l  30 ,  1982
l4ay 1, L982 to May 31, 1982
June 1, 1982 to June 30, 1982
July 1, L982 to July 31, 1982
August  I ,  1982 to  August  31 ,  1982
September 1, 1982 to Septenber 30, 1982
October  l ,  1982 to  October  31 ,  1982

Tax Withheld Penal ty

$229 .80
394 .08
358 .27
38 r .54
303 .  89
305 .  33
3 r4 .27
248.96
r90 .01
78 .81

In te res t

$117 .15
184 .  87
152 .03
r44 .94
102.68
88 .  17
87 .82
55 .29
38 .  4s
2 r . 29

$  83s .65
r , 433 .02
r , 326 .93
L ,467  . 85
r , L9 r . 75
r , 22 r . 35
| , 57  r . 35
r  , 27  6  . 7O
7  ,310 .42
1 ,576 .15

2.  In  mid-December  o f  1982, pet i t ioner  f i led,  af ter  the expl - rat ion of

tax returns for  the per iods noted in  F indingappl lcable due dates, withholding

of Fact "1t ' ,  supra, and paid the personal income taxes which i t  had withheld

frorn the wages of i ts employees. I t  is unclear from the record whether or when

the interest was paid. However,  pet i t ioner i"s chal lenging only the penalt l -es

imposed pursuant to Tax Law $685(a) (1) ( for fai lure to t inely f i le returns) and

Tax Law $685(a)(2) ( for fai lure to pay the tax due shown on said returns on or

be fore  the  prescr ibed da te) .

3. Pet i t ioner is a real estate development f i rm engaged in the rehabi l i -

tat ion of housing units.  During the period at issue, i t  enployed approximately

thir ty persons and i ts major project was the rehabi l i tat ion of a Manhattan

apartment  house and convers ion thereof  in to ten condominiun units. l  Pet i t ioner

and Robert  J.  Reveley.

4. Pet i t ionerrs control ler,  Joseph Granucci,  contends that penalt ies

should not be imposed against pet i t ioner because ( i )  i ts accountant dur ing the

is  owned by two shareholders,  James E.  Fusco

Joseph Granucci test i f ied that a project at  8 West 56th
major act iv i ty of pet i t ioner during the period at issue.
whether he incorrect ly noted the address of such proJect
pe t i t loner fs  name,  8  West  65 th  S t ree t  Corp .

Street was the
It  is not c lear

given
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period at issue suffered "severe personal hardshlpn and ( i i )  pet l t ioner

suffered setbacks and dl f f icul t ies in I 'developing a resident ial  condominium

proJec t . "  Joseph Granucc i  became pet i t ioner rs  cont ro l le r  a f te r  the  per iod  a t

issue and his test imony was not based upon his personal knowledge. Rather l t

was based upon conversat ions he had with James E. Fusco and Robert  J.  Reveley,

who did not test i fy at  the hearing herein. In l ieu of test lnony, they each

submit ted an af f idavi t

5.  Pet l - t ioner  I  s

penal t ies at  issue was

pet l t ion for a hearing to review the assessment of the

mai led  on  Apr i l  l ,  1983.

CONCLUSIONS OF LAW

A. That Tax Law $171, subdivis ion T\^renty-f i rstr  provldes in part  as

fo l lows:

t 'L lhere the request for a hearing is made by a person
seeking review of any taxes determined or claimed to be due
under this chapter,  the l iabi l i ty of  such person shal l
become f inal ly and irrevocabl-y f ixed unless such person,
within ninety days from the time such liabiltty ls
assessed, shal l -  pet i t ion the tax cornmission for a hearing
to review such l labi l i tv.r l

B. That the date of 
""""""r"rr t  

of  the penalt ies at issue herein was

January 5, 1983, which is the date on which the Audit  Dlvis ion lssued the ten

documents entitled "Notice and Demand for Paynent of New York State and/or New

York City l4l i thholding Tax Due". The pet i t ion mai led on Apri l  I ,  1983 was f l led

within ninety days of the date of assessment and was therefore t lmely f i led.

C. That penalt ies are imposed for fai lure to f i le a return on or before

the  prescr ibed da te  [Tax  Law $685(a) (1 ) ]  and fo r  fa i lu re  to  pay  the  tax  shown

on a  re tu rn  on  or  be fore  the  prescr ibed da te  [Tax  Law 685(a) (2 ) ] ,  un less  i t  i s

shown that said failure was due to reasonable cause and not due to willful

neg lec t .
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D. That sect ion 689(e) of the Tax Law plaees the burden of proof on

pet i t ioner except ln three specif ical l -y enunerated instances, none of which are

at lssue hereln. The l i rnl ted evidence submitted by pet i t ioner does not

establ ish that i ts fai lure to t iurely f i le returns or l ts fai lure to t lmely pay

the tax shown on sald returns was due to reasonable cause and not wlllful

neg lec t .

E .  That  the  pe t i t ion  o f  8  West  55 th  S t ree t  Corp .  i s  den ied .

DATED: Albany, New York

MAY 2 9 1985

STATE TAX COMMISSION
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