
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Robert  J.  & Mary

the Pet i t lon

A. Duhon
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Incone
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 5 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age'  and that on the
23rd day of May, 1985, he served the within not ice of decision by cert i f ied
mai. l  upon Robert  J.  & Mary A. Duhon, the pet i t ioner in the wlthin proceeding,
by enclosing a true copy thereof in a securely sealed postpald wrapper
addressed as  fo l lows:

Robert  J .  & Mary A.  Duhon
95 Spr inghurst  Rd.
Bed fo rd  H i l l s ,  NY  10507

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th ln the State of  New

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
23 rd  day  o f  May ,  1985 .

in ls ter  oaths

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on sald wrapper is the last known address

pursuant to Tax Law sec t ion  174
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

May 23,  1985

Robert J.  & Mary A. Duhon
95 Springhurst Rd.
Bedford  t l i11s ,  NY 10507

Dear  Mr .  &  Mrs .  Duhon :

Please take not ice of  the decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 of .  the Tax Law, a proceeding in  cour t  to  rev ie l t  an

adverse decis ion by the State Tax Commisslon rnay be inst i tu ted only under
Art ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be commenced in the

Supreme Court of the State of New York, Albany County, within 4 months from the

da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

cc:  Pet l t ioner 's  Representa f  i . ve
Al len C. Moche
S. I^I .  Azr i l iant
36  I^ / .  44 th  S t .
New York, NY 10036
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t ion

o f

ROBERT J. DUHON AND MARY A. DUHON

for Redeterminat ion of a Def lc iency or for
Refund of Personal Incorne Tax under ArticLe 22
of the Tax Law for the \ear 1975.

DECISION

Petitioners, Robert J. Duhon and l4ary A. Duhon, 95 Springhurst Road,

Bedford Hi l ls,  New York 10507, f i led a pet i t ion for redeterminat ion of a

deficiency or for refund of personal income tax under Article 22 of the Tax Law

for  the  year  L975 (F i le  No.  415 i3 ) .

A formal hearing was held before Thomas E. Drake, Hearing Off icer,  at  the

off ices of the State Tax Commlssion, Two World Trade Center,  New York'  New

York ,  on  October  31 ,  1984 a t  12 :00  noon,  w i th  a l l  b r ie fs  to  be  subn i t ted  by

January  15 ,  1985.  Pet i t ioners  appeared by  S.  W.  Azr l l ian t ,  P .C.  (A l - len  C.

Moche, C.P.A.).  The Audit  Dlvis ion appeared by John P. Dugan, Esq. ( Irwin

Levyr  Esq.  r  o f  counse l ) .

ISSUES

I. Whether a net operating loss deduction claimed for 1975, a year in

which pet i t ioners were nonresidents of New York State, is l ln l ted to losses

frou New York sources, when the loss was incurred in L978, a yeat ln whlch

pet i t ioners i rere residents of New York State.

I I .  I f  such deduct lon is l in i ted to losses from New York sources'  whether

a loss sustained by pet i t ioners on the disposlt ion of smal l  buslness stock

pursuant to sect ion L244 of the Internal Revenue Code is from New York sources.
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FINDINGS OF FACT

1. Pet l t ioners, Robert  J.  Duhon and Mary A. Duhon, sustalned a net,

opera t ing  loss  in  1978 in  the  amount  o f  $43,330.00 .  Sa id  loss  resu l ted  f rom

the sale of stock which qual- i f ied as smal l  business corporat lon stock under

sect ion 1244 of the Internal Revenue Code. I  Pet i t ioners were residents of New

York State during L978.

2. On February 25, 1980, pet i t ioners f i led a claim for refund ln the

amount of $4,181.00 for the year L975 based on the net operat i -ng loss sustained

in 1978. Said loss was carr ied back to 1975 in accordance with sect l ,on I72 of

the Internal Revenue Code. Pet i t ioners were nonresldents of New York State

during L975.

3. On July 28r 1980, the Audit  Divis ion issued a Not ice of Disal lontance

to pet i t ioner Robert  J.  Duhon whereln pet i t ionerst c laim for refund was denled

in ful l .  Said claim was denied on the grounds that the net operat ing loss was

not from New York sources and therefore, not deduct lble in 1975, since Pet i t loners

were nonresidents of New York State in said year.

4. At a pre-hearing conference, i t  was determined that based on a change

to pet i t ionersr l lmltat ion percentage, whlch resulted fron the net operat ing

loss deduct ion reducing pet i t ionerst 1975 federal-  adjusted gross income'

pe t i t ioners  were  en t i t led  to  a  re fund o f  $4St .35  on  the i r  1975 re fund c la im '

p lus  appropr ia te  in te res t .

Sect ion t244(a) provides that,  " In the case of an indivldual,  a loss on

secrion L244 stock issued to such individual. . .which would (but for thls

sect ion) be treated as a loss from the sale or exchange of a capital  asset
shal l ,  to the extent provided in this sect lon, be treated as an ordinary
l o s s .  t t



-3-

5. Pet i t ioner Robert  J.  Duhon was the sole stockholder ln Robert  J.  Duhon

Assocj-ates, Ltd. ( t tAssoci.atestt) ,  a corporat lon which l ras engaged ln business in

New York State as a broker on the floor of a New York stock exchange. Durlng

1978, Mr. Duhon disposed of his stock in Associates at a loss and reported said

loss on his 1978 New York State and federal income tax return as an ordinary

loss pursuant to sect ion 1244 of the Internal Revenue Code.

6. Pet i t ioners f i - led a refund claiur with the Internal Revenue Service for

1975 based on the net operat ing loss and received not i f lcat ion, dated December 24,

1979, that the federal  refund was approved.

7. Pet l t ioners maintain that s ince the net operat ing l -oss was sustalned

in 1978 when pet i t ioners were resldents of New York State, i t  ls not necessary

for the loss to be from New York sources in order to be carr ied back to a year

in which they were nonresi-dents of New York State. Al ternat lvely,  pet i t ioners

argue that the loss on the sale of the stock ln question constitutes New York

source lncome by vi-r tue of sect lon L244(d)(3) of the Internal Revenue Code.2

CONCLUSIONS OF LAW

A. That in determining the New York adjusted gross lncome of a nonresident

individual,  deduct ions with respect to capltal  losses, net long-term capital

gains and net operat ing losses shal l  be based solely on income' gain'  loss and

deduet ion derlved from or connected with New York sources, but otherwise shal l

be determined j-n the same manner as the correspondlng federal deduction.

Secrion 1244(d) (3) provides that,  "For purposes of sect ion 172 (relat ing

to the net operat ing loss deduct ion),  any amount of loss treated by reason
of this sect ion as an ordinary loss shal l  be treated as attr ibutable to a
trade or business of the taxpayer."
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Accordingly,  s ince pet l t ioners were nonresidents in L975, the net operat lng

loss carryback must be derived from or connected wlth New York sources ln order

to be considered in deternining thei-r  New York adjusted gross income for said

year (sect i -on 632(b) (3) of  the Tax Law).

B. That the loss incurred by pet i t ioners on the stock of Robert  J.  Duhon,

Associates, Ltd.,  does not const l tute a loss derived from New York sources or

from the dlsposit lon of intangible personal property employed in a business,

trade, professlon or occupat lon carr ied on ln New York State within the meaning

and intent of  sect ion 632(b)(2) and (3) of the Tax Law. Accordingly,  the net

operat ing loss deduct ion is not f rom New York sources and cannot be deducted

from pet i t ionersr New York source income in 1975 (see Matter of Robert  and

ql iq-o_LggIdgn, State Tax Commission, May 1, 1981; see also 20 NYCRR 131.8(c),

e f fec t i ve  January  25 ,  1983) .

C. That the pet i t lon of Robert  J.  Duhon and Mary A. Duhon ls granted to

the extent indicated in Finding of Fact t t4"r .W.; and that,  except as so

granted, is in al l  other respects denled.

DATED: Albany, New York

tvIAY 2 3 1985
STATE TAx COMMISSION

PRESIDENT

Q
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