
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

John T. & El lzabeth V. Donnel ly

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Personal Incone
Tax under Article 22 of the Tax Law for the Year
1 9 7 7 .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he ls an employee
of the State Tax Conurl-ssion, that he is over 18 years of age, and that on the
4th day of Apri l ,  1985, he served the withln not ice of Decision by cert i f ied
mai l  upon John T. & El izabeth V. Donnel ly,  the pet i t ioners in the withln
proceeding, by enclosing a true copy thereof in a securely sealed postpald
rdrapper addressed as fol lows:

John T. & El izabeth V. Donnel lv
64 Hanilton Ave.
At lant lc Beach, NY f1509

and by depositing same enclosed l-n a postpaid properly addressed wrapper in a
post off ice under the excl-usive care and custody of the Unl- ted States Postal
Servlee within the State of New York.

That deponent further says that the said addressee l-s the petLtioner
hereln and that the address set forth on said hrrapper is the last known address
of the pet i t ioner.

Sworn to before me this
4 th  day  o f  Ap r i l ,  1985 .

to admini
pursuant to Tax Law sec t i on  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M } , I I S S I O N

A L B  A N  Y ,  N E W  Y  O  R K  1 2 2 2 7

Apr l l  4 ,  i985

John T. & El izabeth V. Donnel lv
64 Hanllton Ave.
At lant lc Beach, NY 11509

Dear Mr. & Mrs. Donnel ly:

Please take not ice of the Declsion of the State Tax Comnlsslon enclosed
herewlth.

You have now exhausted your right of review at the administrative level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedLng ln court  to reviel i r  an
adverse declsion by the State Tax Commisslon may be inst i tuted only under
Article 78 of the Civil Practice Law and Rules, and must be cournenced ln the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date  o f  th ls  no t ice .

Inquirles concerning the computation of tax due or refund allowed ln accordance
wlth this decision mav be addressed t .o:

NYS Dept. Taxation and Flnance
Law Bureau - Lltigatlon Unit
Bui lding /19, State Canpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureau I s Representatl,ve



STATE OF NEW YORK

STATE TAX COMMISSION

In  the l " la t ter  of  the Pet i t ion

o f
:

JOHN T. AND ELIZABETH V. DONNELLY

for Redeternlnat ion of a Def ic iency or for
Refund of Personal Income Tax under AttLcLe 22 :
of the Tax Law for the \ear 1977

DECISION

PetLt ioners, John T. and El izabeth V. DonnelLy, 64 Hamil ton Avenue,

At lant ic Beach, New York 11509, f l led a pet i t lon for redeterminat ion of a

deficiency or for refund of personal income tax under Article 22 of the Tax Law

for the year 1977 (Fi le No. 4L937).

A small clalms hearing was held before Thomas E. Drake, Hearing Offlcer,

at the off ices of the State Tax Commission, Tryo World Trade Center,  New York,

New York ,  on  October  31 ,  L984 a t  1 :15  P.M.  Pet l t ioner ,  John T .  Donne l ly ,

appeared pro se, and for his wlfe,  El izabeth V. Donnel ly.  The Audlt  DLvision

appeared by John P. Dugan, Esq. ( Irwin A. Levye Esq. ,  of  counsel) .

ISSUES

I. Whether pet i t ioners, John T. and El izabeth V. Donnel ly,  t imely f l led a

New York State personal income tax return for the year L977.

I I .  Whether a refund clained by pet l t ioners on a L977 New York State

personal incone tax return, f i led on July 13, 1981, was barred by sect ion 687

of the Tax Law.

FINDINGS OF FACT

1. Pet l t i -oners, John T. and El lzabeth V. Donnel ly,  f l led a 1977 New York

State Income Tax Resident Return, with New York City Personal Income Tax, on

July 13, 1981. On said return pet i t ioners claimed a refund in the amount of
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$1 ,017.01 .  The re fund cons is ted  so le ly  o f  excess  income tax  w i thhe ld  f ron

pet l t i -oners I  wages.

2. The Audlt  Divis lon treated the return f l led on July 13, 1981 as a

claim for refund and, on July 29, 1981, denied said refund on the ground that

the clain was not tfunely fIled.

3. Pet l t ioners maLnrain that they f i l -ed their  1977 New York State return

on Apri l  14, 1978 claining a refund of $1 ,0L7.01 by placing the return in an

envel-ope addressed to the Department of Taxation and Flnance and then placing

the envelope in a United States Postal  Service nal lbox on sald date. Mr.

Donnel ly asserts that the return f i led on July 13, 1981 was a facsimi le of the

return nai led on Apri l  14, 1978. He does not have a copy of the return al legedly

nai led on Apri l  14, 1978 as he test i f led that i t  was not his pract lce to keep a

copy of hls state return.

4, Mr. Donnel ly test i f ied that he inquired about t . j -s L977 refund at the

Mineola, New York office of the Department of Taxation and Flnance ln March of

L979 and again in March of 1981. He test i f ied that on each occasion he was

unable to obtain any information eoncerning his 1977 refund.

5. The Audit  Divis ion has no record of a L977 return f i led by pet l t ioners,

other than the return f i led on July 13, 1981.

6. On 0ctober 16, 1979, the Audit  Divis lon put pet i t ioners on not lce that

they had no record of their  f i l ing a L977 return by sending a let ter to pet i t ioners

which provided in part  as fol lows:

"Under authorizat ion of Federal  law (Sect lon 6103(d) of the Internal
Revenue Code),  this off ice has obtained informatlon that you f i led a
Federal  income tax return for the above year [L977] showlng an
address wi. thin this State, but we have been unable to locate your New
York State income tax return. ' l
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7. In response to the October 16, 1979 Letter,  pet i t ioners indlcated that

they filed a L977 New York lncome tax return on form IT-2OL/208 on ApriL 14,

1978. Pet i t ioners also provided the address and social  securi ty number as

shown on the return. Their response dl-d not indlcate that a refund was cl-aimed

on the return and not received, even though refund informatlon was requested in

the  le t te r .

8. Petitj"oners flled a timely L977 Federal income tax return and received

the refund clalmed thereon.

9. Pet i t ionersr L977 Federal  lncome tax return was audited by the Internal

Revenue Servi-ce whlch resulted ln the dlsaLlowance of certain expenses totaling

$490.81. Pet i t ioners did not report  the audit  changes to New York State as

requlred by section 659 of the Tax Law. I fh" Federal audit report was dated

I"larch 6, 1979 .

CONCLUSIONS OF LAW

A. That sect ion 69I(a) of the Tax Law provides, in relevant part ,  as

fol lows:
frTimely nailing. -- If any return, declaration of estimated tax,

claim, statement,  not ice, pet i t lonr or other document required to be
filed, or any pa)ment required to be made, within a prescrlbed period
or on or before a prescr ibed date under authorl ty of any provision of
this art ic le is,  af ter such period or such date, del lvered by United
States rnai l  to the tax commission, bureau, off ice, of f icer or person
with which or with whom such document is requlred to be flled, or to
which or to whom such paynent is required to be nade, the date of the
United States postuark stamped on the envelope shall be deened to be
the date of delivery. Ttrls subsection shall apply only if the
postmark date fal ls wlthln the prescr ibed perlod or on or before the
prescr ibed date for the f i l ing of such document,  or for naking the
payment, lncluding any extension granted for such fll lng or payment'
and only if such document or pa)rment was deposlted in the mail,

A Not ice of Addit ional Tax Due was issued to pet i t ioners
1982 assert ing tax due of $55.50 based on the unreported
changes. The Audit Divlslon has slnce cancelled the tax
re turn  f i led  by  pe t l t ioners  on  Ju ly  13 ,  1981.

on September 14'
Federal audit
due based on the
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postage prepaid, properly addressed to the tax conmissi .on, bureau,
off ice, of f icer or person with which or wlth whon the document Is
required to be filed or to which or to whom such payment is required
to be made. If any document ls sent by United States registered
mail ,  such reglstrat ion shal1 be pr ina facie evidence that such
docunent was del ivered to the tax commission, bureau, off ice, of f icer
or person to which or to whom addressed. To the extent that the tax
commission shal l  prescr ibe by regulatLonr cert i f ied nai l  nay be used
in l ieu of registered nai l  under this sect ion.r '

B. That,  sect lon 691(a) of the Tax Law 1s patterned after sect lon 75O2 of

the Internal Revenue Code, I'Timely l,Iailing Treated As Tlnely Filtng and Paylngr'.

Treasury Regulat ion sect ion 30L.7502-1(d)(1) provides as fol lows:

"Del ivery. ( l )  Sect ion 7502 ls not appl icable unless the
document is del ivered by Unlted States mal l  to the agency, off icer,
or of f ice with which i t  is required to be f i led. However,  i f  the
document is sent by reglstered mal l-  or cert i f ied mai l ,  proof that the
document was properly registered or that a postmark cert i f ied nai l
senderts recelpt was properly issued therefor,  and that the envelope
or wrapper was properly addressed to sueh agency, off lcer,  or of f ice
shall constitute prima facie evldence that the document was delivered
to  such agency ,  o f f l cer ,  o r  o f  f i . ce . r l

C. That sect lon 691(a) of the Tax Law does not apply unless the return in

quest ion ls actual ly del ivered to the proper agency with which i t  ls requlred

to be f i led. When the Audit  Divls ion denies receipt of  a return, the person

requ i red  to  f i le  has  the  burden o f  p rov ing  de l i very  €ge Treas .  Reg.  $301.7502(d) (1 ) ;

sec t ion  689(e)  o f  the  Tax  Law) .

D. That petitioners have falled to sustained their burden of proof to

show that the return al legedly nai led on Apri l  14, 1978 was actual ly del ivered

to the Department of Taxation and Finance. The evidence adduced at the hearing

is insuff ic ient to sat lsfy the requirement of provlng del ivery. Accordlngly,

pet i t ioners ini t ia l  and only claim for refund for the year 1977 was f l led on

J u l y  1 3 ,  1 9 8 1 .

E. That sect ion 687(a) of the Tax Law provides that a clalm for refund of

an overpa)rment of income tax shall be filed by the taxpayer withln three years
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from the time the return was flled or two years from the tlme the tax was pald,

whichever of such periods expires the later.  I f  a claim ls f l led wlthln the

three year period, the amount of the refund shal l  not exceed the port ion of the

tax paid within the three years lnmedlately preceding the f i l ing of the claim

plus the period of any extension of tirne for fil l-ng the return.

F. That sect ion 687(i)  of  the Tax Law provides that,  for the purposes of

sectlon 687, any lncome tax withhel-d from the taxpayer durlng any calendar year

shal l  be deemed to have been pald by hiu on the f i f teenth day of the fourth

month fol lowing the close of his taxable year.

G. That the refund clained by pet l t ioners on their  1977 return, f l led on

July 13, 1981, was properly denied by the Audlt  Divis ion. The refund amount

consisted solely of income tax hr i thheld. Said tax was deemed paid on Aprl l  15,

1978 by vir tue of sect ion 687 ( i )  of  the Tax Law. Therefore, said refund is

specif ical ly barred by the provlsions of sect lon 687 (a) of the Tax Law, slnce

the withholdlng tax in questlon was not paid within the three years iurnediately

preced lng  Ju ly  13 ,  1981.

H. That the pet i t ion of John T. and El izabeth V. Donnel ly is denied and

not ice of refund denial  dated Jlul-y 29, 1981 ls sustained.

DATED: Albany, New York STATE TAX COMMISSION

APR 0 4 1985
PRESIDENT

RK
:-L 14.14-

IONER


