
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t l_on
o r

Dudley H. & Christlne Dorrmerich

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of the Tax
Law and New York City Nonresident Earnings Tax under
Chapter 46, Ti t le U of the Adninistrat lve Code of
the City of New York for the Years L978, 1979 and,
1 9 8 0 .

State of  New York

County of Albany

Davld Parchuck, being duly sworn, deposes
of the State Tax Coumi.ssion, that he is over 18
21s t  day  o f  August ,  1985,  he  served the  w i th in
nai l  upon Dudley I{ .  & Christ ine Do nerich, the
proceeding, bI encloslng a true copy thereof ln
rdrapper addressed as fol lows:

Dudley I1. & Christine Doumerich
7 Indian Pass Lane
Greenwich" CT 06830

That deponent further says
herei.n and that the address set
of  the pet i tJ ,oner .

Sworn to before me this
21s t  day  o f  Augus t ,  1985 .

and by deposit tng same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

AFFIDAVIT OF MAILING

and says that he is an employee
years of age, and that on the

not ice of Decislon by cert i . f ied
pet i t ioners in the wlthin

a securely sealed postpald

that  the said addressee ls  the pet i t loner
forth on said rrrapper ls the last known address

Ized to n is te r  oa t
pursuant to Tax aw sec t ion  174



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Dudley H. & Christ ine Domnerlch

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal Income and Unincorporat,ed
Business Taxes under Articles 22 and, 23 of the Tax
Law and New York City Nonresldent Earnings Tax under
Chapter 46, Ti t le U of the Admlnistrat ive Code of
the City of New York for the Years L978, L979 and
I 9 8 0 .

and by deposit ing
pos t  o f f i ce  under
Service withln the

That deponent
of the pet i t ioner
last known address

AFFIDAVIT OF MAILING

State of New York :
s s ,  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conrmisslon, that he ls over 18 years of age, and that on the
21s t  day  o f  August ,  1985,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai. l  upon Howard G. Acker,  the representat ive of the pet l t ioners in the withln
proceeding, by encloslng a true copy thereof in a securely sealed postpaid
\Arrapper addressed as f  ol lows:

Howard G. Acker
Wil fred Wyler & Co.
L 2 2  E .  4 2 n d  S t . ,  S u i t e  6 1 6
New York ,  NY 10168

same enclosed in a postpald properly addressed wrapper in a
the exclusive care and custody of the Unlted States Postal

State of New York.

further says that the said addressee is the representat lve
herein and that the address set forth on said rrraPPer is the

of the representat ive of the pet l t ioner.

Sworn to before me thls
21s t  day  o f  August ,  1985.

r ized to
pursuant to Tax Law



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

August  21 ,  1985

Dudley H. & Christ ine Dounerich
7 Indian Pass Lane
Greenwich, CT 06830

Dear Mr. Dommsai.gtr3

Please take not ice of the Decisi .on of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of revlew at the administrative level.
Pursuant  to  sec t ion(s )  690,  722 & 1312 o f  the  Tax  Law and Chapter  46 '  T i t le  U
of the Administrat ive Code of the City of New York, a proceeding in court  to
review an adverse declsion by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi t  Pract ice Law and Rul-es, and must be conrmenced in
the Supreme Court of the State of New York, Albany County, withi.n 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed i.n accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Ll t igat ion Unit
Bui lding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner fs  Representa t ive
Howard G. Acker
Wil fred Wyler & Co.
I22  E.  42nd St . ,  Su i te  6L6
New York ,  NY 10168
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

DUDLEY H. DOMMERICH and CIIRISTINE DOMMERICH

for  Redeterminat ion of  a Def ic iency or  for
Refund of New York State Personal Income and
Unincorporated Business Taxes under Ar t ic les
22 and 23 of the Tax Law and New York City
Nonresident  Earnings Tax under Chapter  46,
Ti t le  U of  the Adrnin ls t rat lve Code of  the Ci ty
o f  New York  f o r  t he  Yea rs  L978 ,  1979  and  1980 .

DECISION

Pet i t ioners,  Dudley I I .  Dornrner ich and Chr is t ine Donmer ich,  7 Indian Pass

Lane,  Greenwich,  Connect icut ,  06830,  f i led a pet i t ion for  redeterminat ion of  a

def ic iency or  for  refund of  New York State personal  income and unincorporated

buslness taxes under Articles 22 and, 23 of the Tax Law and New York City

nonresident  earn ings tax under Chapter  46,  T i t le  U of  the Adminis t rat ive Code

of  the Ci ty  of  New York for  the years 1978,  L979 and 1980 (Fi . le  No.  38767).

A smal l  c la lms hear ing was held before Al len Caplowai th,  Hear ing Of f icer ,

at  the of f ices of  the State Tax Commission,  Two Wor ld Trade Center ,  New York,

New York ,  on  March  14 ,  1984  a t  1 :15  P .M. ,  w i t h  f i na l  b r i e f s  t o  be  subml t t ed  on

May 14,  L984.  Pet i t ioners appeared by Howard G.  Acker ,  CPA. The AudLt  Div is ion

appea red  by  John  P .  Dugan ,  Esq .  (Ange lo  Scope l l i t o ,  Esq . ,  o f  counse l ) .

ISSUES

I.  Whet ,her  pet i t ioner  Dudley H.  Dommerich 's  actLv i t ies as a l l fe  insurance

agent  const i tu ted the carry ing on of  an unLncorporated buslness,  thereby

subject ing h is  commission j .ncome der ived therefrom to unlncorporated business

tax .
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I I .

f rom his

and City

trr lhether pet i t ioner is properly

act iv i t ies as a l i fe insurance

and i f  so, to what extent.

ent i t led to a l locate the

agent  to sources wl thout

lncome derived

New York State

FINDINGS OF FACT

1. Pet i t ioners, Dudley H. Donnerich and Christ ine Dorrmerich, t inely f l led

a joint  New York State Income Tax Nonresident Return (with City of New York

Nonresident Earnings Tax) for each of the years 1978, 1979 and 1980. On each

of said returns, Dudley H. Douunerich (hereinafter I 'pet l t ionerr ' )  reported

business income derived from his actlvittes engaged in as a life lnsuranee

agent.  Pet i t ioner al located 50 percent of his net prof i t  f rom such act iv i t ies

to New York State and 10 percent of his net prof i t  to New York City for each

year  a t  i ssue.  Sa id  a l loca t lon  percentages  were  es t imated  by  pe t i t loner .

Pet i t ioner dld not f i le an unincorporated business tax return for any of the

years  a t  1ssue.

2. On Apri l  6,  1982, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner and his wife wherein, based on pet l t ionerts fai lure to

submit the information requested in the Audit  Divls lonrs inqulry let ter of

September  14 ,  1981,  the  en t i re  ne t  p ro f i t  f rom pet i t ioner rs  ac t iv i t ies  as  a

l i fe insurance agent was held subject to unincorporated business tax for 1978.

Addit ional ly,  for New York State personal income tax purposes and New York City

nonresident earnings tax purposes, such income was held al locable ln i ts

ent irety to New York St,ate and City.  Accordingly,  on Apri l  14r 1982, two

not ices of def ic iency \dere issued against pet i t ioner and his wife for 1978.

One such not ice asserted unincorporated business tax of $599.36, plus penalt ies

o f  $ 2 4 5 . 7 4  a n d .  i n t e r e s t  o f  $ 1 7 5 . 7 8 ,  f o r  a  t o t a l  d u e  o f  $ 1 , 0 2 0 . 8 8 .  S a i d  p e n a l t i e s

r^ rere  asser ted  pursuant  to  sec t ions  685(a) (1 )  and 685(a) (2 )  o f  Ar t i c le  22  o f  t } : .e
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Tax Law, as incorporated lnto Art ic le 23 of the Tax Law by sect ion 722(a) '  for

fal lure to f i le an unincorporated business tax return for 1978 and fal lure to

pay the tax deterrnined to be due respect ively.  The second Notlce of Def ic lency

asserted New York State personal income tax of $615.46, New York City nonresident

e a r n i n g s  t a x  o f  $ 1 3 1 . 5 2 ,  p l u s  i n t e r e s t  o f  $ 2 1 9 . 0 7 ,  f o r  a  t o t a l  d u e  o f  $ 9 6 6 . 0 5 .

3. On Apri l  6,  1982, the Audit  Divis ion lssued statements of audit

ehanges fo r  the  years  1979 and,1980 whereon pe t i t ioner rs  en t i re  ne t  p ro fL t

derived from sald act iv l t ies during each of sald years was held subject to

unincorporated business tax. Addit ional ly,  as in taxable year 1978, such

income was held fu1ly al locable to New York State and New York Clty for personal

income tax and nonresldent earnlngs tax purposes. Accordingly,  on July 9,

1982, two not ices of def ic iency hrere issued against pet i t loner and his wlfe for

each of the years 1979 and 1980. The basis for the issuance of such not ices

was ident ical  to that as stated for taxable year 1978. For 1979' one not ice

asser ted  un incorpora ted  bus iness  tax  o f  $ : :2 .44 ,  p lus  pena l t les  o f  $1L9.67  and '

in te res t  o f  $78.22 ,  fo r  a  to ta l  due o f  $530.33 .  The o ther  no t lce  issued fo r

1979 asser ted  New York  S ta te  persona l  income tax  o f  $496. /S ,  New York  C i ty

nonres ident  earn ings  tax  o f  $102.00 ,  p lus  in te res t  o f  $140.89 ,  fo r  a  to ta l  due

of  $739.65 .  For  1980,  one no t ice  asser ted  un lncorpora ted  bus iness  tax  o f

$42.86 ,  p lus  pena l t ies  o f  $12.84  and ln te res t  o f  $6 .45 ,  fo r  a  to ta l  due o f

$62.L5 .  The o ther  no t ice  issued fo r  1980 asser ted  New York  S ta te  persona l

income tax  o f  $198.53 ,  New York  C i ty  nonres ldent  earn lngs  tax  o f  $63.43 ,  p lus

in t ,e res t  o f  $39.38 ,  fo r  a  t .o ta l  due o f  $301.34 .  The pena l t ies  asser ted  fo r

unincorporated business tax purposes for L979 and 1980 were ident lcal  in nature

to those issued for taxable year 1978.
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4.  PetLt ioner  c la imed that  he is  proper ly  ent l t led to a l locate a por t ion

of the income derived frou his activit ies as an lnsurance agent to sources

wi thout  the State and Ci ty  of  New York based on h is  content ion that  he mainta ined

a bona f ide business of f ice in  h is  Connect icut  res idence.

5.  Dur lng the years at  lssue pet i t ioner  was engaged in act lv l t ies as a

life insurance agent for the Northwestern Mutual Life Insurance Company (here-

inaf ter  I 'Nor thwestern") ,  720 East  Wisconsl .n Avenue,  Mi lwaukee,  Wisconsin.  Sald

act iv i t ies were conducted pursuant  to a "Ful l  T ine Specia l  or  Sol lc i t ing

Agen t r s  Con t rac t ' r  e f f ec t i ve  June  1 ,  L969 ,  be tween  pe t i t i one r  and  ?e te r  S .

I learst  and Associates,  Inc. ,  general  agent  for  Northhrestern.  Sald contract

prov ided,  j .n ter  a1ia,  that :

a)  "Relat ionship -  Noth lng conta ined herein shal l  be
construed to make Agent an employee of the Conpany' General
Agent  of  F i rs t  Par ty .  Agent  shal l  be f ree t ,o  exerc ise h ls
own judgement as to the persons f rom whom he wi l l  so l ic i t
appl icat ions and the t iner  p lace and manner of  so l ic i ta t ion '
but the company from time to time uray adopt regulations
respect ing the conduct  of  the business covered hereby,  not

in ter fer ing wi th such f reedom of  act ion of  Agent . t '

b)  "Exclus ive Deal ing -  (a)  Agent  shal l  do no buslness for

any other  l i fe  insurance company,  except  in  connect ion wi th

appl icat ions which have been decl ined by the Conpany (or

would necessar i ly  be decl ined ln thei r  ent i rety  by the
company under its then published underwrit ing rules), or
applicants who have been found by the Conpany to be insurable
only at higher than standard premium rates whlch are
unacceptable to the appl icants. r l

c)  "Responsib i l i ty  -  Agent  shal l  be responsib le to f i rs t
par ty  (general  agent)  and to the Conpany for  a l l  business
done  by  o r  en t rus ted  to  pe rsons  e rnp loyed  by  h im . . . t t

d)  "Expenses -  Agent  shal l  pay a l l  expenses incurred by h in

in the per fornance of  th ls  agreement . r l

6 .  Pu rsuan t  t o  sa id  con t rac t ,  pe t i t i one r t s  t e r r i t o r y  cons i s ted  o f  me t ro -

pol i tan New York and cer ta in speci f ic  townships,  count ies,  c i t ies and boroughs

ln New Jersey.  Said contract  fur ther  prov ided that :
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I t I n  a d d i t i o n :

Agents appointed by said General  Agent or his Dlstr ict
Agent,  who have their  business off ice in Metropol i tan New
York (except those off iced in New Jersey) and sol ic i t
pr inar i ly in Metropol i tan New York may sol ic i t  in Fair f ie ld
County, Connect icut and place buslness through the agency
off ice with which they are contracted."

7 .  Pet i t ioner  f l led  a  Federa l  Schedu le  C,  Pro f i t  o r  (Loss)  f rom Bus iness

or Profession, for each year at issue whereon he reported gross income from his

l i f e  l n s u r a n c e  a g e n t  a c t i v l t i e s  o f  $ 4 3 , 6 8 1 . 0 0  ( 1 9 7 8 ) ,  $ 3 9 , 8 1 3 . 0 0  ( L 9 7 9 )  a n d

$34,615.00  (1980) .  Pet i t ioner  contended tha t  h is  g ross  income fo r  each o f  sa id

years was derived from sources as fol lows:

Other
Northwestern Companies Gross Income

Ie78 $ZIsotJod- $-m"m 
-$43,6-81.00

1979  38 ,798 .00  1 ,015 .00  39 ,813 .00
1980  34 ,252 .00  363 .00  34 ,615 .00

8.  Pet i t ioner  submlt ted h ls  commlssion statements f rom Northwestern for

the years at  issue herein.  Said statements show that  the tota l  income paid to

pe t i t i one r  by  No r th r { res te rn  was  $38 ,289 .05  l n  1978 ,  $34  ' 959 .52  In  L979  and

$311801 .45  i n  1980 .  I n  a  l e t t e r  submi t t ed  by  pe t i t i one r ' s  rep resen ta t i ve ,  l { r .

Howard G.  Acker ,  dated Apr i l  12,  1984,  he c lass i f ied the d i f ference between

pef i t ionerrs tota l  income der ived f rom Northwestern for  each yeat  at  issue

pursuant  t ,o  the commlssion statements and that  as scheduled ln  F lndlng of  Fact

t t6 t t ,  supra,  as t tgeneral  agent  incent ive paymentsr t .  No documentat ion or  other

evidence was submitted to show that said charactettzatlon was accurate.

9 .  Pe t i t i one r f s  ne t  p ro f i t  de r i ved  f rom h i s  ac t i v i t i es  as  an  i nsu rance

agen t , ,  as  repo r ted  on  h i s  Fede ra l  schedu les  C '  was  $21 '234 .00  (1978 ) ,  $16 ,693 .00

( 1 9 7 9 )  a n d  $ L 0 , 7 5 9 . 0 0  ( 1 9 8 0 ) .

10.  On pet i t ioner ts  Federal  schedules C he c la i rned deduct ions for  the

fo l lowing expenses incurred:



Deduct ion
Secre tar ia l  Serv ices
Wages
Of f i ce  Supp l ies
Postage
Rent on Business Property
Off ice Expense
Suppl ies
Telephone
Travel and Entertalnment
Advert is ing
Office in Home
Business Promotion
Educat ion Costs

-6-

A m o u
1978

$  I  1 6 . 0 0
4 , 6 5 7  . 0 0

822.00
t , 2 9 4 . 0 0
1 , 5 4 1 . 0 0

2 6 6 . 0 0
I  ,  1 4 5  . 0 0
1  , 8 9 8 . 0 0
6 ,  4 9 5 . 0 0

n t  C1
1979

gs,tf-. oo

2 ,27  2 .00
1  ,  211  . 00
1 ,881 .00

1  , 8  16  . 00

s48 .00
7  18 .00

4 ,784 .00
3  10 .  00

a i m e d
1 9 8 0

$s,ffioo

1  , 828 .00
1 ,315 .00
2 ,2O7  .00

1  , 830 .00

993 .00
s46 .00

5 ,915 .00
209 .00l  8 9  . 0 0

The above l is t  o f  deduct ions c la imed i .s  not  a l l  inc lus ive.

11 .  Pe t i t i one r  d id  no t  appea r  a t  t he  hea r i ng  he ld  he re in .  I n  a  l e t t e r

dated August  24,  1982,  I "1r .  Acker  s tated that  pet i t ioner  " is  furn ished wi th

o f f i ce  space  by  h i s  gene ra l  agen t ,  Pe te r  S .  Hea rs t  and  Assoc ia tes ,  I nc . t ' and

that  r rMr.  Donrmer ich is  furn ished wi th secretar ia l  ass is tance and te lephone

fac i l i t i es  by  h i s  gene ra l  agen t . "  I n  con t ras t  t o  t he  above ,  i n  a  l e t t e r  da ted

Apr i l  12,  1984,  l '1r .  Acker  s tated that  r r the company re imburses the taxpayer for

o f f i ce  space ,  e t c .  t h rough  i ncen t i ve  pa ; rmen ts . "

12.  A memorandum issued by the general  agent  on March 7,  1984 wi th resPect

to I ' the agency a l lowance program" provides,  in  per t lnent  par t ,  that :

"The a l lowance is  meant  to par t ia l ly  re imburse associates
for  expenses incurred for  of f ice space,  te lephone and sales
assis tant .  Unless the agent  is  housed in the agency and
current ly  ernploys a sales assis tant  for  f i f teen or  more
hours per  week,  vouchers for  expenses are requi red,  and the

al lowance paid wi l l  e i ther  be that  which is  earned or  that
which can be vouchered,  which ever  is  1ess."

13.  Mr.  Acker  c la imed that  sa ld a l lowance was ln force dur ing the years at

issue and const i tu ted par t  of  the incent ive program of  the general  agent .  As

such,  he c la lured that  i t  qual i f ies as a re imbursement  pursuant  to a pol lcy
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memorandum of the State Tax CornmLssion entitled "Attachment to Memoranduu No.

251" ,  which provides in pert i .nent part  that:

t t . . .many general  agents have incent lve programs wherein the
sol ic i t ing agent receives addit lonal commissions for new
pol ic ies wrl t ten. I f  the incent ive agreement provldes that
the amount of the additlonal commissions shall not exceed
the amount of the "off ice expensestt  of  the sol lEing
agent ,  the  funds  rece ived are  cons idered to  be  re lmbursements . . . r '

14 .  Pet l t ioner rs  o f f i ce  h ras  loca ted  in  the  same bus iness  o f f i ce  as  tha t  o f

his general  agent.  Ini t la l ly the general  agent t  s business off ice was maintained

at 277 Park Avenue, New York City.  From nid 1979 through the balance of the

per iod  a t  i ssue,  sa id  o f f i ce  was loca ted  a t  405 Lex ing ton  Ave. ,  New York  C i ty .

Mr. Acker contended that pet i t ioner was provided with off ice space ln the

genera l  agent rs  o f f i ces ;  however ,  no  de ta i l s  o r  subs tan t ia t lon  o f  such o f f l ce

space arrangenent was provided.

15 .  Pet i t ioner  submi t ted  a  le t te r  f rom The Hears t  Agency ,  Inc . ,  Genera l

Agent,  ( fornerly Peter S. Hearst & Associates, Inc.)  wherein i t  was stated that

rrWe mai.ntain a close relat ionship with our Special  Agents such as Dudley H.

Dommerich, Jr.r '  According to said let ter,  var ious meetings were held by North-

western and the general  agent as fol lows:

a) Cl ient Bui lder Meetings -  These are monthly neet lngs of
peer group agents with the general  agent.  Their  purpose 1s
to exchange i .deas and to direct sales efforts of speclal
agents (whlch pet i t ioner has been deslgnated) Ln direct ions
that wi l l  inprove their  ef fect iveness.

b) Individual rneet ings with special  agents -  These meetlngs
wlth the general  agent are held at least twice a month to
revLew the progress of the special  agent,  resolve problen
areas and suggest methods for more effect ive sol ic l tat ion.

c) General  agency meetings -  These are mainly training
meetings and are held f ive or six t imes a year.

d) Regional  annual  meet ing -  This meet ing is  held by
Northwesternts Eastern Region and lasts for  two days.
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e) National Annual Meeti.ng - This is a three day meeting
held each year in Mi lwaukee, Wisconsin.

No information was provided with respect to which of the aforestated meetlngs

pet i t ioner was actual ly reguired to attend.

16. Said let ter f rom The Hearst Agency, Inc. further stated that:

a) "Day-to-day relat ionships -  The preceding paragraphs
(with respect to var ious meetings) furnish information
regarding the formal aspects of our relat lonships with
Agents. Informal ly,  we are in touch with Agents on a
day-to-day basis to help w1.th problems, suggest courses of
act ion, inform ourselves as to their  progress or lack of
p rogress ,  e tc .  Obv ious ly r  we usua l ly  deve lop  a  persona l
relationship that maximizes the amount of assistance that
can be given to our Agents.t t

b) t'Minimum Earnings Standards Report - The Hone Office
furnishes our Agency with elaborate rnonthly stat ist ical
reports that detai l  the quotasr present product ion, Pro-
duc t lon  h is to ry '  e tc . ,  o f  our  Agents .  Th is  da ta  enab les  us
to  mon i to r  per fo rnance,  h ls to r lca l  t rends ,  e tc . ,  o f  the
Agents and thereby assist  them in their  work for the
Company. tt

c)  "One of  the functLons of  our  of f ice is  the recru l tment
of  new Agents.  We also terminate the contracts of  Agents
who we feel  are not  per forming sat is factor i ly ,  who are not
or who we feel wil l not be able to meet our mlnimum quotas

or  whose conduct  is  below our  s tandards.  r l

L7 .  No r thwes te rn  r c i t hhe td  F . I .C .A .  t ax  f r om commiss ions  ea rned  by  pe t i t l one r .

Pet i t ioner  par t ic ipated in  the group l i fe  and heal th lnsurance p lan of  Northwestern.

Ile also partlcipated in the Agents Retirement Investment Fund

from hls gross comnlssions. No income taxes were wlthheld by

through deductlons

Northwestern from

pet i t ionerrs cornmiss ion income.

18.  Pet i t ioner  submit ted a l l  o f  h is  semi-monthly  coumiss ion statements

f rom Northwestern cover ing the years at  issue herein.  For  each t ransact ion

pet i t ioner  ind icated the locat lon where such t ransactLon I^ Ias consumated.

Pursuant  to said statements,  most  t ransact ions r i lere consunated in e i ther  New

York or  Connect icut .  However,  pet i t ioner  l is ted several  t ransact ions wi th a
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point  of  consummat ion in  New Jersey or ,  on an occasional  basis ,  a point  of

consummat ion outs ide the aforestated three states compr l .s ing h is  ass lgned

te r r i t o r y .  ( see  F lnd ing  o f  Fac t  "6 " ,  sup ra ) .

19 .  Pe t i t i one r r s  bus lness  l e t t e rhead  l i s t s  h i s  Connec t i cu t  add ress  and

te lephone number under the deslgnat ion " res idence".  His business card shows

only h is  New York business address and l is ts  h is  Connect icut  te lephone number

under the designat lon " res idence".

20.  Pet l t j -oner  submit ted statements f rom eleven ( I l )  c l lents,  each of  whom

has met wi th pet i t ioner  at  h is  Connect icut  of f ice for  buslness purposes.

2L .  I n  a  l e t t e r  da ted  Ap r i l  10 ,  1984 ,  pe t l t i one r f s  gene ra l  agen t  s ta ted

t h a t :

"Many potent ia l  and present  c l ients l ive or  work c loser  to
our  Agent ts  home than to our  Manhat tan of f ice.  In  addl t ion '
many potent ia l  and present  c l ients must  be contacted at
home in the evenLng and over weekends to generate sales and
provide necessary serv ice.  For  these reasons,  we encourage
our Agents to establ ish of f ices ln  thei r  homes to prov ide

the resources necessary to conduct  th is  important  aspect  of
t he i r  bus iness .

Dudley Donner ich is  one of  our  successfu l  Agents.  We
at t r ibute a good measure of  h is  success to the use of  h is
Connec t i cu t  o f f i ce  on  a  regu la r  bas i s . "

22 .  Pe t i . t i one r r s  rep resen ta t i ve ,  Howard  G .  Acke r ,  CPA,  t es t i f i ed  t ha t

pet i t ioner  dtd not  f l le  unincorporated business tax returns for  the years at

issue based on h is  professional  opinLon and advise that  pet i t ionerrs income was

not  subject  to  said tax.  Accordingly ,  he argued that  the penal t ies asser ted

should be abated.

CONCLUSIONS OF LAW

A. That the State Tax Conrmission rul lng reported at 20 NYCRR 28I.3

prov ides  tha t :
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"A full-tine life insurance sollcltlng agent whose principal
act iv i ty ls the sol ic i tat ion of insurance for one l i fe
insurance company and who ls forbidden by contract or
practice from placlng insurance with any other company
wlthout the consent of his pr incipal company; who uses
office space provided by the company or its general agent,
is furnished stenographic assistance and tel-ephone faci l i t ies
without cost,  is subject to general  and part icular supervision
by his company over sales, is subject to company establ lshed
product ion standards, wl l l  general ly not be subject to the
unincorporated business tax on eommissions received from
his pr ime company, regardless of the provisions of the
agreement existing between him and the insurance company,
but cornuri.ssions received from other companies w111 be
subject to such tax. Such an agent shal l  general ly be
considered an independent, contraetor subject to the tax
with respect to al l  h is comnissions r^there, for example, he
operates f  rom his or^m of f  ice, paying rent not specif  ical" ly
reimbursed to hln by his pr inclpal company, or hthere'  for
example, he, hinself ,  employs one or more permanent employees
(rather than temporary he1-p enployed from day to day when
needed),  paying their  salar ies which are not specif ical ly
reimbursed to hin. In every case al l  the relevant facts
and circumstances wi l l  be considered before a declsi .on ls
made whether or not the agent ls subject to the unincorporated
bus iness  tax . t t

B. That  pet i t ioner  urges that  Mat ter  of  Greene v.  Gal lman (39 AD2d 270'

affd. 33 NY2d 778) eontrol-s.  However,  pet i t ioner fal led to prove that he

sat is f ied the requi rement  in  the Greene decis ion (or  the aforement ioned ru l ing)

that he use I 'of f ice space provided by the company or i ts general  agentrr  and

that he be "furnished stenographic assistance and telephone facilitles without

c o s t .  r l

C.  That  l t  is  the degree of  contro l  and d i rect lon exerc lsed by the

employer  that  is  determinat ive of  whether  or  not  the taxpayer is  an employee.

(Matter of  Fr ishrnan v. New York State Tax Conrr. ,  33 AD2d 1071, mot.  for lv.  to

app.  den.  27  NY2d,483;  Mat te r  o f  Hardy  v .  Murphy ,  29  ADZi  f038) .

D. That pet i t i .oner has fal led to sustain his burden of proof to show that

he was subject to general  and part icular supervision by his company over sales.
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There is evidence he was subject to general  supervision but such was insuff ic ient

for the existence of a bona f ide relat ionship of enployer-employee.

E. That pet i t i .onerrs act iv i t ies as a l i , fe insurance agent for Northwestern

as wel l  as for other companies duri .ng the years 1978, 1979 and,1980 const i tuted

the carrying on of an unincorporated busl.ness withi.n the meaning and intent of

sect ion 703(a) of the Tax Law. Accordingly,  the income derived from said

act i ,v i t ies is subject to the lmposit ion of unincorporated buisness tax pursuant

to  sec t i ,on  701(a)  o f  the  Tax  Law.

F.  That  sec t i .on  707(a)  o f  the  Tax  Law prov ides  tha t :

" I f  an uni.ncorporated business i .s carr i ,ed on both wlthin
and without thl .s state, as determined under regulat ions of
the tax commission, there shaI l  be al located to this state
a fal"r  and equi. table port ion of the excess of i ts unincor-
porated busi,ness gross income over i ts unincorporated
busi.ness deduct ions. I f  the uni.ncorporated business has no
regu lar  p lace  o f  bus iness  ou ts ide  th is  s ta te ,  a l l  o f  such
excess  sha l l  be  a l loca ted  to  th is  s ta te . r l

G. That 20 NYCRR 207.2 provides in pert inent Part  that:

t t ln general ,  an unincorporated business is carr ied on at
any pJ-ace either withi.n or without New York State where the
uni.ncorporated business ent i ty has a regular place of
business. The occasional consurnmation of an i .solated
transact i .on in or at  a place where no regular place of
business is mai,ntai ,ned does not const i tute the carrylng on
of business at such place. A regular place of busi .ness is
any bona f ide off i ,ce, factory warehouse or other place
whi.ch is systematlcal ly and regular ly used by the unincor-
porated business ent i ty i ,n carrying on i ts busi .ness."

H.  That  20  NYCRR 207.2(c )  p rov ldes :

"The foregoing provisions of this sect ion are not exclusl ,ve in
determlning whether an uni,ncorporated business has a regular place
of business outside New York State or in deternining whether the
business is carr l ,ed on both withi ,n and without New York. Where
any quest ion on these polnts exists,  considerat ion should be glven
to al l  of  the facts pertaini ,ng to the conduct and operat ion of
the  bus iness  inc lud ing :
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(1)  the  na ture  o f  the  bus iness ,

(2) the type and locat ion of each place of business
used in the act iv l ty,

(3) the nature of the act iv i ty engaged in at each
place of business and

(4) the regular i ty,  cont lnui ty and permanency of the
ac t iv i t v  a t  each loca t ion . "

I .  That the pet i t ioner has the burden of proving that the off lce in

Connect icut is systematical ly and regular ly used in carrying on the business.

Pet i t ioner t  s busLness let terhead l ists hls Connect icut address and telephone

number under the designat ion t ' residence" and hls buslness card shows only hls

New York business address but l ists his Connect lcut telephone number under the

designat ion t ' residence".  The fact that the pet i t j .oner has met with cl ients ln

his home on occasion does not const. i tute maintaining an off lce ln his horne.

The pet i t ioner offered no documentary or other substant ial  evidence to give a

speclf ic indieat ion of the nature of the business act lv i ty or a descr lpt ion of

the business locale at his Connect icut home. Where one desires to al locate

income to sources without the State, sufficient relevant evldenee must be

offered to demonstrate the regular i ty,  cont inui ty and permanency of the buslness

act iv i ty at an actual of f ice. Therefore al l  of  the pet i t ionerrs unLncorporated

business income is al located to New York State.

J.  That the penalt ies assert .ed for al l  three years at issue with respect

to unincorporated business tax are hereby abated slnce pet i t , ioner has establ ished

that his fai lure to f i le the unincorporated business tax returns and his

fai lure to pay the taxes determined to be due was due to reasonable cause and

not  due to  w i l l fu l  neg lec t .  (See F ind ing  o f  Fac t  "22" ,  supra) .
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granted

granted ,

DATED:
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That the pet i t ion of Dudley H. Doumerich and Christ ine Donmerich

to the extent provided in Concluslons of Law t tJt ' ,  and that except

the  pe t i t ion  is ,  in  a l l  o ther  respec ts ,  den ied .

Albany, New York STATE TAX COMMISSION

i s

as  so

AUG 21 1985
PRESIDENT

COMMISSIONER

I  d i ssen t .  The  reco rd  subs tan t i a tes

pe t i t i one r ' s  c la im  tha t  he  ma in ta ins  a

bus iness  o f f i ce  a t  h i s  Connec t i - cu t

res idence.  Whi le  more ev idence could

always be requested,  pet i t ioner  here has

met  h is  burden of  proof .  I  would f ind

fo r  pe t i t i one r .


