
State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
13th  day  o f  September ,  1985,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied nai l  upon Joan M. Drlncecco, the pet i t loner in the withln proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion :
o f

Joan  M.  D r l ncecco  i

for  Redeterminat ion of  a Def ic iency or  for  Refund :
of  New York State Personal  Income Tax under Ar t ic le
22 of  the Tax Law and New York Ci ty  Nonresident  :
Earnings Tax under Chapter  46,  T i t le  U of  the
Adnin is t rat i -ve Code of  the Ci ty  of  New York for  :
t h e  Y e a r s  L 9 7 9 ,  1 9 8 0  a n d  1 9 8 1 .

Joan 1"1.  Dr lncecco
256 Voorhis Avenue
River  Edge,  NJ 07661

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv lce wl th in the State of  New

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
l 3 th  day  o f  Sep tember ,  f 985 .

AFFIDAVIT OF MAILING

in  a postpaid proper ly  addressed wrapper in  a
care and custody of  the Uni ted States Posta l
Yo rk .

that the sald addressee is the pet i t ioner
forth on said wrapper is the last known address

to admin er oaths
pursuant to Tax Law sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion :
o f

Joan l"I. D I Incecco :

for  Redeterminat ion of  a Def ic iency or  for  Refund :
of  New York State Personal  Income Tax under Ar t ic le
22 of the Tax Law and New York City Nonresident :
Earnlngs Tax under Chapter  46,  T i tLe U of  the
Adnin is t rat ive Code of  the Ci ty  of  New York for  :
t he  Yea rs  1979 ,  1980  and  1981 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cournission, that he is over 18 years of age, and that on the
13th day of September, 1985, he served the within not lce of Decision by
cert i f ied mai l  upon lrwin K. Ni.ssen, the representat ive of the pet i t ioner in
the withln proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Irwin K. Nissen
233 Broadway
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the said addressee ls the rePresentat ive
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me thi .s
l3 th  day  o f  September ,  f985.

e> ./ a '4 /
A- ^.4. . 

/'/. 
4.4 -

Authorized
pursuant to

ster oaths
s e c t i o n  1 7 4



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

September  13 ,  1985

Joan M.  Df lncecco
255 Voorhis Avenue
River Edge, NJ 0766I

D e a r  M s .  D t l n c e c c o :

Please take notice of the Decision of the State Tax Cormrission enclosed
herewith.

You have now exhausted your right of review at the admlnlstrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chapter 46, Tl t le U of
the Administrat ive Code of the Clty of New York, a proceeding in court  to
revl-ew an adverse decision by the State Tax Conrmlssion may be instl"tuted only
under Arti.cle 78 of the Civll- Practice Law and Rules, and nust be conmenced ln
the Supreme Court of the State of New York, Albany Countyr wi"thin 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigation Unit
Building /f 9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner fs  Representa t lve
Irwln K. Nissen
233 Broadway
New York, NY 10007
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

JOAN M. DIINCECCO

for Redeterminat ion of a Def ic lency or for
Refund of New York State Personal Income Tax
under Arti-cle 22 of the Tax Law and New York
Clty Nonresident Earnings Tax under Chapter 46,
Ti t le U of the Aduinisrrar lve Code of the Ciry
o f  New York  fo r  the  Years  1979,  1980 and 198f .

DECISION

Pet i t ioner ,  Joan M.  Dr lncecco,  256 Voorh is  Avenue,  R iver  Edge,  New Jersey

07661, f i led a pet i t ion for redeterminat ion of a def lc iency or for refund of

New York State personal income tax under Article 22 of. the Tax Law and New York

City nonresi .dent earnings tax under Chapter 46, TLtLe U of the Administrat lve

Code o f  the  C i ty  o f  New York  fo r  the  years  1979,  1980 and 1981 (F l le  No.

45476) .

A hear ing was held before James Hoefer ,  I lear ing Of f icer ,  a t

the St ,at ,e Tax Courmiss ion,  Two Wor ld Trade Center ,  New York,  New

'March  
15 ,  1985  a t  9 :00  A .M. ,  w i t h  a l l  b r l e f s  t o  be  subn i t t ed  by

Pet i t ioner  appeared by I rwin K.  Nissen,  Esq.  The Audi t  Div is ion

John  P .  Dugan ,  Esq .  ( I rw in  A .  Levy r  Esq . ,  o f  counse l ) .

I .

worked

income

I I .

claimed

the off ices of

York, on

June 5 ,  1985.

appeared by

ISSUES

Whether days worked at houre by petitioner can be consldered as days

outside New York State and New York City for purposes of al locat ing wage

to sources within and without the State and City.

lJhether the Audit  Dlvis ion properly disal lowed a port lon of pet i t ionerrs

deduct ions for chari table contr ibut ions.
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FINDINGS OF FACT

1. Pet i t ioner herein, Joan M. Drlncecco, f i led New York State incone tax

nonresident returns and New York City nonresident earnlngs tax returns for the

years  1979,1980 and f981.  On sa id  re tu rnsr  pe t i t ioner  a l loca ted  the  wage

income she recelved from American Broadcast lng Co.,  Inc. (hereinafter I 'ABC") to

New York State and City sources based on a percentage determLned by placing the

total number of days worked within the State and City over the total number of

working days. The fol lowing table sets forth the al locat ion claimed by pet i t ioner

for each of the vears at issue.

Total  Days Days Worked
Year Worked Outside NYS &

Days Worked
NYC Inside NYS & NYC

Al locat lon
Percentage to NY

ss .79z  ( r35 /242)
55 .567" (l-35 /243)
46.422 (123/265)

r97 9
r980
1 9 8  1

2 4 2 1
243'
2 6 5

LO7
1 0 7
r42

I J )

1 3 5
t23

2 .  Pe tL tLone r r s  New York  S ta te  re tu rns  a l so  c l a imed  a  deduc t i on  f o r

cha r i t ab le  con t r i bu t i ons .  C la iued  cha r i t ab le  con t r i bu t i ons  t o ta l l ed  $3 '787 .03 ,

$ 5 , 0 9 4 . 6 3  a n d  $ 4 , 9 5 3 . 0 1  f o r  L 9 7 9 , 1 9 8 0  a n d  1 9 8 1 ,  r e s p e c t i v e l y .

3.  On l t tay 27,  1983,  the Audi t  Div is ion issued a Statement  of  Audi t

Changes to pet i t ioner  for  the years 1979 and 1980 wherein the c la imed a l locat lons

of  ABC wage income to sources outs ide the State and Cl ty  were d isal lowed ln

fu l l  and  cha r i t ab le  con t r i bu t i ons  o f  $1 ,208 .00  fo r  1979  and  $1 ,335 .75  fo r  1980

were d isal lowed " [s ] ince you are not  a l lowed to deduct  for  your  t lme and

se rv l ces . . . t ' .  Based  on  the  S ta temen t  o f  Aud i t  Changes ,  t he  Aud i t  D i v i s i on ,  on

Y tay  27 ,  1983 ,  i ssued  a  No t i ce  o f  De f i c l ency  to  pe t i t i one r  f o r  1979  and  1980

There exists
plus 135 days
pet i t ioner .

an ar i thmetlc error ln the 1980 al- locat i .on since I07 days
equal a total  of .  242 days and not 243 days as reported by
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propos ing  add i t iona l  New York  S ta te  and C i ty  tax  due o f  $11470.43 ,  p lus  ln te res t

o f  $ 4 3 0 . 1 9 ,  f o r  a  t o t a l  a l l e g e d l y  d u e  o f  $ 1 , 9 0 0 . 6 2 .

4 .  Pet i tLoner rs  1981 re tu rn  c la imed an overpayuent  o f .  $2 ,385.45 ;  however ,

the Audit  Divls ion elected to examtne said return before processlng the refund.

As the result  of  i ts examinat ion, the Audlt  Divis ion issued an undated Statement

of Refund Adjustment for 1981, wherein pet l t ionerrs refund was reduced from

$2,385.45  to  $940.59 .  The c la ined re fund was reduced as  the  resu l t  o f  severa l

adjusturents; however,  pet i t ioner contests only the fol lowing two adjustments:

( i )  the revision of the al locat ion of ABC wage income to sources within

and without the State and City wherein the Audit  Divis ion consldered al l  days

worked at home i.n New Jersey as days worked ln New York; and

(1i)  the disal lowance of $1,165.50 of chari table contr ibut ions on the

ground that the value of pet i t ionerrs t ime and services did not const l tute

deduct ible chari table contr ibut ions.

5 .  On Ju ly  7 ,  1983,  pe t i t ioner  t lme ly  f l led  a  pe t i t ion  reques t ing  a

redetermlnat ion of the def lc iency dated Nlay 27, 1983r pertaining to the years

1979 and 1980,  and a lso  reques t ing  a  re fund fo r  the  year  1981.

6. During the years at issue, pet l t ioner was enployed by ABC as a cast ing

director for the hour long dayt ime televlsion ser ies "A1l-  My Chi ldren." As

cast ing director,  pet i t ioner selected the var ious professional performers

required for the product ion of said ser ies. A one week taping sequence for

"A11 My Chi ldren' i  would require, on the average, between 80 to 120 di f ferent

ac tors  and ac t resses .

7. Pet i t ioner has been act, ive as a cast ing director for some 24 years.

During this time span, she has accumulated extenslve personnel files of many

actors and actresses. Said f l les would contain the performerts namer professional
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experj .ence, act ing parts,  prof i le of personal data, agent representat ion, union

af f i l i a t lon  and Mrs .  Df lnceccors  persona l  impress i .ons  and observa t ions .  Sa id

f l1es, consist ing of approxlmately seven large f l le cabinets, were kept by

Peti t ioner ln an off ice maintained ln her personal residence ln River Edge, New

Jersey .

8. PetLt i .oner general ly worked between tr^ro to four days per week at ABCrs

office in New York City and between one and three days per week at her home ln

New Jersey. Pet i t ioner performed services at home pr imari ly to have access to

her extensl.ve f j . les. Said f i les rdere maintained at pet l t ionerrs personal

residence for the fol lowing reasons:

( i )  ABC would not guarantee pet i t ioner that her f i les would be secure

i f  l e f t  i n  i t s  o f f i c e ;

( i i )  Said f i les were pet i t loner 's pr lvate property and r{ tere, inter al- la,

what made her valuable to ABC. Pet i t ioner fel t  i t  would const i tute poor

judgement to leave these f i les on the premises of the f i rm in need of her

servicesl  and

(i i i )  Pet, i t ioner also used her f i les in the performance of services for

f i rms and persons other than ABC and, i f  the f l les were kept at ABC, she fel t

said other act iv i t , ies would have to cease since l t  would be inproper to use ABC

offLce space to perform services for others.

9. The chari table contr ibut ions di .sal lowed by the Audit  Divis ion for al l  three

years at issue did not represent a deduct ion for pet i t ionerrs t ime and services

as al leged by the Audit  Divis ion, but instead represented actual out-of-pocket

expenses. In a schedule appended to each of her Federal  income tax returns for

L979, 1980 and 1981, pet i t ioner made the fol lowlng statement prefaclng a detaiLed
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computat ion of c laimed chari table contr lbut ions:

ItThe taxpayers have two children and strongly believe that
parents must always be avallable to help, supervise and share in
chi ldrenrs act iv i t ies, church, school,  cornmunlty and sports.  There-
fore, both parents are act ive part ic lpants in al l  youth programs on a
cont inuing basis run by church, school and township."

10. The dol lar amount of chari table contr lbut ions ln dispute was computed

by total-ling the number of tlnes both petltioner and her husband were active in

such thlngs as fund raisers, youth sports programs, auxl l iary grouPs, etc.  and

rrultiplying said ttdays of participationtt by an average amount expended at sald

activiti-es. The average amount expended for each t'day of partlcipationtt was

$ 8 . 0 0  f . o r  1 9 7 9 ,  $ 9 . 7 5  f o t  1 9 8 0  a n d  $ 1 0 . 5 0  f o r  1 9 8 1 .

11. When quest ioned on how the average auount expended per t tday of part ic l-

pationrr \ras computed, peEitioner responded ln the fol-lowing manner:

t 'Wel l ,  for instance, when John (pet l tLonerts son) was playing
footbal l ,  my husband would go to the school,  pick up al l  the kids'
probably put about six or seven ln a car, take them to wherever the
game vras, that would be rnileage and time, and stop and maybe have
something to eat or afterwards buy them pLzza and Cokes, so that
would be your nileage and your plzza and Coke and that would cover
uraybe $12,  naybe $16. "  (Transcr ip t  p .  35) .

CONCLUSIONS OF LAW

A. That for New York State income tax purposes, 20 NYCRR 131.16

provldes that:

t t . . . " t ty al lowance clained for days worked outside of the State must
be based upon the perfornance of services which of necesslty --  as
dist ingulshed from convenLence --  obl lgate the enployee to out-of-
state dut les, in the service of his employer. t '

For New York City tax purposes, 20 NYCRR Appendix 20 $ 4-4(b)
contains a simi lar provision.

B. That the services rendered by pet i t loner at her home in New Jersey for

ABC were performed there for her own convenlence and there is no evldence to

support that the work being performed at home was performed there of the

enp loyer ts  necess i ty  (Mat te r  o f  F ischer  v .  S ta te  Tax  Conm. ,  107 A.D.2d 918) .
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The work perforured by pet i t ioner at home could have just as easi ly been performed

at the enployerfs New York off lce and, moreover,  the record does not support ,

that pet i t ionerts faci l i t ies at home were of a highly speciaLtzed nature, such

a s  f o u n d  i n  M a t t e r  o f  F a s s  v .  S t a t e  T a x  C o m m .  ( 6 3  A . D . 2 d , 9 7 7 ,  a f f t d  5 0  N . Y . 2 d

932).  Accordlngly,  pet l t ioner cannot cl-aim days worked at home as days worked

outside New York State and New York City for the purposes of al locat ing ABC

wage Lncome to sources withln and without the State and City (Matter of Kltnan

v .  S t a t e  T a x  C o n n .  ,  9 2  A . D . 2 d  1 0 1 8 ,  m o t .  f o r  l v .  t o  a p p .  d e n .  5 9  N . Y . 2 d  6 0 3 ) .

C. That  pet i t ioner  has fa l led to susta in her  burden of  proof '  pursuant  to

sect ion 689(e)  of  the Tax Law, to show that  the char i table contr lbut ions

disal lowed by the Audl t  Div is ion const , l tu ted deduct ib le contr ibut ions made to

qual i f ied organlzat ions.  Pet i t loner fs  test imony as to how the average amount

expended per  t tday of  par t ic ipat ionrr  c lear ly  shows that  these expenses rdere

nondeduct ib le personal  expenses.

D.  That  the pet l t ion of  Joan M. Dr lncecco is  denied and the Not lce of

Def ic iency dated l { tay 27,  1983 and the undated Statement  of  Refund Adjustnent

a re  sus ta ined .

DATED: Albany, New York

stP 1 3 1985
STATE TAX COMMISSION

PRESIDENT

COMMISSIONER


