
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

David H. & Kathleen C. Dlbble

for Redetenninat lon of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
& Unincorporated Business Taxes under ArttcLes 22
& 23 of the Tax Law for the Years 1978 & 1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Connie A. Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Connission, that she is over 18 years of age, and that
on the 13th day of Decenber,  1985, she served the withLn not ice of Decl-sion by
cert i f l -ed mai l  upon David H. & Kathleen C. Dibble, the pet l t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpald wrapper addressed as fol lows:

David H. & Kathleen C. Dlbble
737 Main  St .
Ves ta l ,  NY 13850

and by deposit lng same enclosed
post off lce under the exclusive
Serviee within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

in a postpald properly addressed wrapper ln a
care and custody of the United States Postal
York.

that the said addressee ls the pet i t ioner
forth on said nrapper ls the last knonm address

Sworn to before me this
13 th  day  o f  December ,  1985.

r ized to is te r  oa ths
pursuant to Tax Law sect lon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet,it,lon
o f

David H. & Kathleen C. Dlbble
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Personal Income
Unincorporated Buslness Taxes under Art ic les 22
23 of the Tax Law for the Years 1978 & L979,

State of New York :
s s .  :

County of Albany :

Connie A. Hagelund, being duly sworn, deposes and says that she Ls an
employee of the State Tax Conmission, that she is over 18 years of age, and that
on the 13th day of December, 1985, she served the wlthin not ice of Decision by
certlfled mail upon Fred DeRado, the representative of the petitloners ln the
r^r i thln proceedlng, by enclosing a true copy thereof in a securely sealed
postpald wrapper addressed as fol lows:

Fred DeRado
16 Trenont Ave.
Binghanton, NY 13903

:
&
& :

and by deposlt ing
post off ice under
Service within the

That deponent
of the pet l t ioner
last known address

sane enclosed Ln a postpaid properly addressed wrapper ln a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee ls the rePresentat lve
herein and that the address set forth on sald atrapper ls the

of the representat ive of the pet i t ioner.

before me thls
f  December ,  1985.

s te r  oa t
pursuant to Tax Law section 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

December  13 ,  1985

David H.
7 37 Ylain
Vesta l ,

& Kathleen C. Dibble
sr .

NY 13850

Dear  Mr .  &  Mrs .  D ibb le :

Please take not ice of  the Decis ion of  the State Tax Commlssion enclosed
he rew i th .

You have now exhausted your r ight of  review at the adninistrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding ln court  to
review an adverse decision by the Stat,e Tax Connlssion nay be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed ln accordance
with this decislon mav be addressed to:

NYS Dept .  Taxat ion and Flnance
Law Bureau -  L i t igat ion Uni t
Bui ld ing / /9 ,  State Campus
Albany,  New York 12227
Phone  #  (518 )  457 -2070

Very truly yours '

STATE TAx COMMISSION

Pet i t ioner  ts  Representa t ive
Fred DeRado
16 Tremont Ave.
Binghant,on, NY 13903
Taxi.ng Bureau I s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

DAVID H. AND KATHLEEN C. DIBBLE

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unlncorporated
Business Taxes under Art ic les 22 and 23 of the
Tax Law for the Years 1978 and L979.

DECISION

Pet i t ioners ,  Dav ld  H.  and Kath leen C.  D ibb le ,737 Maln  St ree t ,  Ves ta l ,  New

York 13850, tLLed a petLt lon for redeternlnat lon of a def ic iency or for refund

of personal income and unlncorporated buslness taxes under Art ic les 22 and, 23

of the Tax Law for the years 1978 and, 1979 (File No. 35482).

A  hear ing  was he ld  be fore  James J .  Mor r is ,  J r . ,  Hear ing  Of f i cer ,  a t  the

off ices of the State Tax Comrnission, State Off iee Bui ldlng, 164 Hawley Stteet, ,

Binghamton, New York, or:-  l { 'ay 22, 1985 at 9:15 A. l{ .  Pet i t loner appeared by Fred

DeRado. The Audit  Divis ion appeared by John P. Dugan, Esq. (Deborah J. Dwyer '

E s q .  r  o f  c o u n s e l ) .

ISSUE

Whether pet i t ioner David Dlbble properly reported 100 percent of hls

buslness net profit as personal service income in computlng the maxlmum tax on

personal service income for the yeat 1979.

FINDINGS OF FACT

1. David H. Dlbble (herelnafter "pet i t ioner")  t lnely f i led a New York

State Income Tax Resident Return with hls wife,  Kathleen C. Dlbble, for the

year 1979 under f l l ing status "marr ied f i l ing joint  return." 0n such return,

pe t l t loner  repor ted  bus iness  income (ne t  p ro f l t )  o f  $104,877.28  der ived  f rom
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the operation of his unl-ncorporat,ed business, Dlbblers Chevron. In comput,ing

the maxl.mum tax on personal servlce lncome for the yeat 1979, petitioner

reported 100 percent of the aforestated business net prof i t  as personal service

income.

2. 0n Apri l  24, 1981, the Audit  Divis lon issued to pet l t ioner a I 'Statement

of Unincorporated Buslness Tax Audit  Changes" assert ing addit ional uni .ncorporated

bus lness  tax  o f  $62.87  fo r  the  year  1978 and $54.81  fo r  the  year  1979.

3 .  On Apr i l  24 ,  1981,  the  Aud i t  D iv is lon  issued to  pe t i t ioner  a  "S ta tement

of Personal Income Tax Audit  Changes" assert ing addit ional personal income tax

o f  $ 1 1 2 . 6 5  f o r  t h e  y e a r  1 9 7 8  a n d  $ L , 5 7 9 . 2 3  f o r  t h e  y e a r  L 9 7 9 .

4. On July 23, 1981, the Audit  Divis ion tssued to pet l t loner a Not lce of

Def lc iency  asser t ing  add i t iona l  tax  due o f  $1 ,809.60 ,  together  w i th  pena l ty  and

interest to the date of the lssuance of such not ice, for the years 1978 and

r979 .

5.  The to ta l  tax  due o f  $1 ,809.56  pursuant  to  the  s ta tements  does  no t

equa l  the  to ta l  tax  due o f  $1 ,809.60  pursuant  to  the  Not ice  o f  Def ic iency

because of a subtract ion error with respect to personal lncome tax clal-med due

fot 1979, the correct total  f igure being that asserted on the Not ice of Def ic lency.

6. Pet i t ioner conceded the accuracy of the audit  changes wlth respect to

asserted personal income tax due for the year 1978 and assert,ed unincorporated

business tax due for the years 1978 and 1979.

7. Pet i t loner chal lenges the accuracy of the audlt  changes with respect

to asserted addlt ional personal income tax due for the year 1979 only Lnsofar

as such changes relate to the determinat ion that only 30 percent of his business

net profit qras considered personal service income 1n computing the maxlmum tax
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on personal service income rather than the 100 percent of his buslness net

prof l t  c lalned as personal servl"ce lncome on his return for such period.

B.  For  the  yeat  1979r  pe t l t ioner ts  un incorpora ted  bus iness ,  D ibb le rs

Chevron, operated an autonobi le servlce stat ion from two locat lons. The

secondary locat ion only sold gasol ine. The pr l"mary locat ion sold gasol ine and

had four service bays for perforning repairs to automobi les. Pet l t ioner claims

that at the prinary locatlon, his ttmaln lncome is derived from the repair

business.t t  Pet i t loner does not do repair  work, but rather supervises the work

at the priurary locat,ion and performs whlch uright be best called I'customer

re la t lons .  t t

9.  Pet i t ,J-oner 's Schedule C, Prof i t  or (Loss) from Business or Profession,

for the year I979 ref lected gross receipts (1ess returns and al lowances) of

$ I 1 4 6 2 , 1 2 6 . 6 0  a n d  c o s t  o f  g o o d s  s o l d  o f  $ 1 , 2 0 0 , 5 8 1 . 7 3 ,  f o r  a  g r o s s  p r o f l t  o f

$261,544.87 .  Schedu le  C- l ,  Cos t  o f  Goods So ld  and/or  Opera t ions ,  there to

re f lec ted  purchases  o f  $1 ,2 I4 ,160.10  fo r  the  year  wh ich ,  when reconc i led  w i th

openlng inventory and closlng inventory, results ln the $1r20O1581.73 cost of

goods so1d. The record does not ref lect to what extent,  l f  any, sald cost of

goods sold relates to parts used ln the service aspect of the business as

opposed to the gasol lne sales aspect of the business for such year.  Schedule

C-2 ,  Deprec ia t ion ,  there to  re f lec ted  $2L1671.84  o f  deprec iab le  p roper ty  and

equipment based upon cost or other basis.  In arr iv lng at net prof i t  per said

Schedu le  C,  pe t l t , loner  deduc ted ,  in te r  a l ia ,  r ^ /ages  o f  $86,307.00 .

10 .  Pet i t ioner ts  lncome increased in  1979 In  h is  o r^m words ,  " . . .p r lnar i l y

because of gasol ine.. .  There hras a shortage. Gasol ine \ tas pr lced high. And

then i t  inf lated my income, no guest ion about l t .  That plus the two locat ions.

The one locat ion was str ict ly a gasol ine-only operat lon.t '



- 4 -

11.  In  the  year  p r io r  to  the  year  a t  Lssue (1978) ,  pe t l t ioner ts  ne t  p ro f i t

f ron his business, albei t  operat ing from only the pr imary locat lon, rras approxi-

u ra te ly  $17,000.00 .  In  the  year  a f te r  the  year  a t  i ssue (1980) r  pe t i t loner ts

net  p ro f i t  f rom h is  bus iness  decreased to  approx imate ly  $35,000.00 .  Such

est. funated (by pet i t ioner) f lgure ls,  again, due to operat lons at the pr imary

locat ion only,  s ince pet i t ionerts operat ions at the secondary locat ion ceased

sometine during the year 1980. Pet i t lonerts test lmony, however,  was that his

income decreased as his gas volume decreased.

L2. Pet l t loner paid the nanager of hts secondary locat ion $6.00 an hour,

wh ich  approx imates  to  rough ly  $12,000.00  to  $13,000.00  as  an  annua l  sa la ry .

13. The statements of audit  adjustment dated AprLL 24, 1981 do not assert

inpos l t ion  o f  pena l ty ,  bu t  they  do  asser t  in te res t  o f  $17I .58  as  owing  to  sa ld

date. The Notice of Def ic iency dated July 23, 1981-,  however,  showed penalty

due o f  $173.14  and on ly  $33.51  o f  in te res t  owing  to  the  da te  o f  such no t ice .

14. Pet i t loner asserts that he had lncreased his customer base vis-a-vis

the service operat, ions from 1,000 customers when he purchased the buslness ln

L977 to 2,500 service customers in 1985; that l t  ls his personal service and

relat lonshi.ps with hls customers that has caused the business to grow; and

that,  therefore, 100 percent of the business income should be considered

personal service income.

CONCLUSIONS OF LAW

A. That sect lon 603-A of the Tax Law provides for

New York personal service lncome,

B. That sect ion 603-A(b) (1) of  the Tax Law for the

pert inent,  part ,  provided:

a maximum tax rate on

period at l -ssue, in
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t ' . . . the term rNew York personal service incomet means i tems of income
lncludible as personal servlce income for purposes of sect lon one
thousand three hundred forty-eight of  the lnternal revenue code.. ." .

C. That sect ion 1348(b)(1)(A) of the Internal Revenue Code, in pert lnent

par t ,  p rov ides :

t t [ t ]he term rpersonal service incomet means any income which ls
earned income wl th ln  the  mean ing  o f  sec t ion  401(c ) (2 ) (C)  o r  sec t ion
9 I I ( b ) . . .  F o r  p u r p o s e s  o f  t h i s  s u b p a r a g r a p h ,  s e c t l o n  9 1 1 ( b )  s h a l l  b e
appl led without regard to the phrase Inot ln excess of 30 percent of
h is  share  o f  the  ne t  p ro f i t s  o f  h ls  t rade or  bus lnessr . "

D. That sect ion 911(b) of the Internal Revenue Code for the periods at

i ssue prov ided:

"(b) Def ini t ion of Earned Income. --  For purposes of thls
sect ion, the term rearned lncomet means wages, salar ies, or profes-
sional fees, and other amounts received as compensat ion for personal
services actual ly rendered, but does not lnclude that part  of  the
compensat ion derived by the taxpayer for personal services rendered
by hin to a corporat ion whlch represents a distr ibut lon of earnlngs
or prof i ts rather than a reasonable al lowance as compensat lon for the
personal services actual ly rendered. In the case of a taxPayer
engaged in a trade or buslness in which both personal services and
capital  are mater ial  income-producing factors, under regulat ions
prescr ibed by the Secretary, a reasonable al lowance as compensat ion
for the personal services rendered by the taxpayer,  not in excess of
30 percent of his share of the net prof i ts of such trade or business'
shal l  be considered as earned income."

E.  That  Treasury  Regu la t lon  1 .1348-3(a) (3 ) ,  in  par t r  p rov ides :

" ( i )  I f  an  lnd iv idua l  l s  engaged in  a  t rade or  bus lness . . . in
which both personal services and capltal  are mater ial  income-producing
factors r  I  r€€rsonable al lowance as compensat ion for the personal
services actual ly rendered by the lndividual shal l  be considered
earned incoue. . .

(11) Whether capit.al is a material income-producing factor must
be  de termined by  re fe rence to  a l l  the  fac ts  o f  each case.  Cap i ta l  I s
a mater ial  income-producing factor l f  a substant ial  port l .on of the
gross income of the business is attr ibutable to the employment,  of
capit ,al  ln the buslness, as ref lected, for example, by a substant ial
lnvestment in inventor ies, pl-ant,  machlneElr oE other equipment.  In
general ,  capltal  is not a mater ial  income-producing factor where
gross income of the business consists pr lncipal ly of fees, conmls-
sions, or other compensat ion for personal services performed by an
lndividual.  "
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F. That pet i t ionerts own test imony adrni ts that his income for the year

1979 was t t lnf lated" due to hls sales of gasol lne in such year.  For the year

1979, i t  is c lear that capital  in the form of pet i t ionerts inventory was a

material income-producing factor, said inventory (cost of goods sold) account,ing

for 83 percent of his gross sales. Llkewise, for such year,  i t  is equaLly

obvious that sales of parts used ln servlcing automobl les and the labor of

those who performed repai.r  services for pet i t loner were in part  responsible for

that port ion of pet l t lonerts gross sales attr ibutable to repai-r ing and servlcing

automobi les. I t  is thus clear that 100 percent of pet i t ionerrs net lncome for

the year 1979 was not rrearned lncomeil wlthin the ueaning and intent of sectlons

911 and 1348 of the Internal Revenue Code and, by reference thereto, sect ion

603-A of the Tax Law.

G. That although the requlrement that earned income be llnited to not

greater than 30 percent of an indivi .dual 's share of the net prof l ts from a

trade or business was no longer appl lcable to the tax year at issue herein, the

30 percent  o f  pe t i t loner rs  ne t  p ro f i t  o f  $104,877.28  a l lowed as  earned income

was not unreasonable. This amount i tsel f  is an increase of over 80 percent of

his total income from the previ.ous year, and 250 percent of what petltioner

hfunself  pald the manager of hls secondary locat ion as reasonable compensat ion.

Pet l t ioner,  having fai led ln his burden of proof to show he was ent i t led to

cons ider  tha t  g rea ter  than 30  percent  o f  h is  ne t  p ro f l t  o f  $L04 '877.28  fo r  the

year 1979 const i tuted earned lncome withln the meaning of sect lon 603-A of the

Tax Law, the def ic lency in such respect is sustained.

H. That based upon the discrepancy (Ft.nding of Fact "13") as to interest

c la imed due as  o f  Apr i l  24 ,  1981 ($ tZ t .68)  per  the  s ta tements  o f  aud i t  changes

when compared to  the  ln te res t  c la imed due as  o f  Ju ly  23 ,  1981 ($ :S .51)  per  the
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Not ice of Def lc iency, l t  ls c lear that a computer error was made on the Not ice

of Def ic iency in that the penalty shown thereon ($173.14) was lnterest and the

lnterest shown thereon an updat ing of interest f rom the date of the statements

to the date of the not ice. That si .nce penalty was therefore not asserted,

penalty is not sustalned herein.

I .  That the pet l- t lon of Davld H. and Kathleen C. Dibble is ln al l  respects

denied and, except as not,ed ln Concluslon of Law "H", the Not ice of Def ic iency

is sustalned, together with al l  appl icable lnterest as required by 1aw.

DATED: Albany, New York STATE TAX COMMISSION

DEC 13 i985
PRESIDENT


