
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Albert DeNeve

for Redeterminat lon of a Def lc iency or Revision
of a Determinatton or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
I  9 8 0 .

AFFIDAVIT OT MAILING

State of New York :
s s .  :

County of Albany :

Connie A. Hagelund, belng duly sworn, deposes and says that she ls an
employee of the State Tax Commission, that she is over 18 years of age, and that
on the 13th day of December, 1985, she served the within not ice of Decislon by
cert i f ied mai l  upon Albert  DeNeve, the pet i t loner ln the wlthin proceedlnS, b)r
encloslng a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Albert DeNeve
803 Liverpool Rd.
Liverpool,  NY 13088

and by deposLt ing same enclosed ln a postpaid properly addressed wrapper ln a
post off ice under the exclusl-ve care and custody of the Unlted States Postal
Servlce wl-thln the State of New York.

That deponent further says that the sai-d addressee Ls the petltioner
hereln and that the address set forth on said wrapper ls the last known address
of  the  pe t i t ioner .

before me this
of December,

AuthorLz
pursuant

ter oaths
Law sect ion I74
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STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Albert DeNeve

for Redeterminat lon of a Def ic iency or Revision
of a Determination or Refund of Personal Income
Tax under Artlcle 22 of. the Tax Law for the Year
I  9 8 0 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Connie A. Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commlsslon, that she is over 18 years of age, and that
on the 13th day of December, 1985, she served the wLthln not ice of Decislon by
cert i f ied mai l  upon Charles R. McArdel l ,  the representat lve of the pet i t loner
in the wlthin proceeding, by encloslng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Charles R. McArdell
6443 Ridings Rd.
Syracuse, NY 13206

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee Ls the representat lve
of the petitioner herein and that the address set forth on said wrapper ls the
last known address of the representat ive of the pet i t loner.

Sworn to
13th day

before ne this
of Decenber,  19

Authorized to /adtrlnister oaths
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
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December  13 ,  1985

Albert  DeNeve
803 Liverpool Rd.
L iverpoo l ,  NY f3088

Dear l {r .  DeNeve :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat i .ve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commlsslon uay be inst i tuted only under
Art ic l-e 78 of the Clvi l  Pract ice Law and Rules, and must be commenced In the
Supreme Court of  the St,ate of New York, Albany County, within 4 months from the
date  o f  th is  no t lce .

Inqulr ies concerning the computat ion of tax due or refund al lowed ln accordance
with this decision may be addressed to:

NYS Dept.  Taxat lon and Finance
Law Bureau - Li t lgat ion Unit
Bui ldlng / /9,  State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Charles R. McArdel l
6443 R ld ings  Rd.
Syracuse '  NY 13206
Taxlng Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

ALBERT DeNEVE

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under AttLcLe 22
of the Tax Law for the Year 1980.

DECISION

Peti t ioner,  Albert  DeNeve, 803 Llverpool Road, Liverpool,  New York 13088,

f l led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

lncome tax under Art lc le 22 of the Tax Law for the year 1980 (Fl le No. 4797L).

A hearlng was held before Arthur Bray, Hearing Off icer,  at  the off ices of

the State Tax Cornnission, 333 East Washington Street,  Syracuse, New York, on

Ju ly  10 ,  1985 a t  1 :20  P.M.  Pet i t ioner  appeared by  Char les  R.  McArde l l '  P .A .

The Audit  Divis ion appeared by John P. Dugan, Esq. (Janes Del la Porta, Esq. '  of

counsel)  .

ISSUES

I.  Whether  the Audi t  Dlv is ion proper ly  determined that  pet i t l "oner  had

addi t lonal  unreported lncome in the amount  of  $13r250.00.

I I .  t r lhether  the Audi t  Div is ion proper ly  determined that  th i r ty  percent  of

pet i . t lonerrs income f rom the par tnership of  Duerr  & DeNeve was personal  serv ice

income.

I I I .  Whether  pet l t ioner  is  ent i t led to an addi t ional  deduct ion for  sa les

tax .

FINDINGS OF FACT

1 .  Pe t i t i one r  and  h i s  w i f e  f i Led  sepa ra te l y r

State Income Tax Resident  Return for  the year  1980.

on one returnr a New York

On this return, pet i t loner
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reported, on a cash basis system of account ing, partnership incone of $35 1204.00.

Pet i t ioner treated al l  of  this income as personal servlce income subject to the

maximum tax on personal service income. Last ly,  pet i t ioner reported a deduct ion

for medical  and dental  expenses of $373.00.

2 .  On October  31 ,  1980,  the  Aud i t  D ivLs ion  issued a  Not ice  o f  Def ic iency

to pet i t ioner,  Albert  DeNeve, assert ing a def ic iency of personal income tax ln

t h e  a m o u n t  o f  $ 1 , 3 1 9 . 9 0 ,  p l u s  p e n a l t y  o f  $ 1 3 0 . 7 0  a n d  i n t e r e s t  o f  $ 3 7 7 . 8 0 '  f o r  a

to ta l  amount  due o f  $11828.40 .  To  the  ex ten t  a t  i ssue here in ,  the  Not ice  o f

Def lc iency was prenised upon attr ibut ing to pet l t loner addtt ional income in

1980 ar is lng from pet i t ionerfs Lnstal- l rnent sale of his lnterest in the partnership

of Duerr & DeNeve. The Audlt  Dlvis lon also deemed thlr ty percent,  rather than

one hundred percent,  of  pet l - t ionerrs income from the partnership as personal

service income. As a result ,  pet i t ioner was disal lowed the use of the maxlmum

tax computat lon on personal service lncome. The Audit  Dlvis ion also dlsal lowed

$239.00 of the nedical  expense deduct ion claimed by pet l t ioner.  The penalty

r i ras asserted pursuant to sect ion 085(c) of the Tax Law for fai lure to pay

est imated tax.

3. Pr lor to the year in lssue, pet i t ioner and Mr. James C. Duerr operated

a partnership under the ftrm name of Duerr & DeNeve. The partnership engaged

in excavati.ng and grading.

4. On Apri l  25, 1980, pet i t ioner and Mr. Duerr executed an agreement to

dlssolve the partnership. The agreement provlded that Mr. Duerr would pay

pet i t ioner  $661250.00 ,  represent ing  h ls  in te res t  in  the  par tnersh lp ,  as  fo l lows:

'" . .TII IRTEEN THOUSAND TWO HUNDRED FIFTY ANd NO/1OO DOLLARS ($13,250.00)
on the 30th day of December, 1980, and a l ike addit lonal payment of
THIRTEEN THOUSAND TWO HUNDRED FIFTY and nol100 DOLLARS ($13,250.00)
on the 30th day of Decenber in each successive year,  lncluding 1984'
when, on the 30th day of December, L984, the ent lre unpaid balance
shal1 be due and payabLe; and each payment herein shal1 include
interest at  the rate of s ix per centum (67") per annum.tt
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5. In accordance with the partnership agreeuent,  Mr. Duerr drafted a

check  payab le  to  the  order  o f  pe t i t ioner  in  the  amount  o f  $13 '250.00 .  The

check was dated December 31, 1980 and drawn on the account of Duerr & DeNeve at

The Bank of New York. However, since the checking account of Duerr & DeNeve

only had a balance of $5,965.58, l " I r .  Duerr declded not to remit  the check unt i l

there were suff ic ient funds for the check to be honored.

6. On January 2, 1981, Mr. Duerr was able to obtain and deposit  suff lc ient

funds for the bank to honor the check. Accordlngly,  on January 2, 1981'

lvlr. Duerr hand-dellvered the check to petit,ionel.

7.  Mr. Duerr bel ieved that by personal ly del lver ing the check on January 2,

1981, he courpl led with the terms of the contract s lnce Mr. DeNeve recelved the

check at the same t ime he would have received i t  i f  i . t  were mai led on December 31'

1 9 8 0 .

8. Pet i t ioner did not perform any personal services for the PartnershiP

dur ing  1980.

g. At the hearing, pet i t ioner averred that he was ent i t led to an addlt lonal

sales tax deduct, ion because a port ion of the medical  exPense deduct ion'was disal lowed.

CONCLUSIONS OF LAW

A.  That  dur ing  1980,  Treas .  Reg.  s l .45L-L(a)  p rov ided,  in  par t '  tha t :

t ' [u]nder the cash receipts and disbursements nethod of account ing,
such an amount is lncludible in gross income when actually or con-
s t ruc t l ve ly  rece ived. "

B.  That  dur lng  the  per iod  in  i ssue,  Treas .  Reg.  $1 .45 I -2 (a)  Prov ided,  in

p a r t :

" Income al though not actual ly reduced to a taxPayerrs possession
is construct ively received by hin in the taxable year during which i t

is credited to his account,  set aPart  for him, or otherwise made
available so that he may draw upon it at any time' or so that he

could have drawn upon it during the taxable year lf notlce of inten-

t ion to withdraw had been given."
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C. That under the facts presented herein, l t  ls c lear that pet i t ioner did

not have actual receipt of  the income descrlbed ln Finding of Fact t t5".

Furtherr pet l t i -oner dld not have construct ive recelpt of  the income slnce there

\^rere no funds avai.lable to hirn during 1980 that he could have dranm upon (Treas.

Reg.  S1.451-2 [a ] ) .  Accord ing ly ,  the  Aud i t  D iv ls lon  er red  in  a t t r ibu t ing  the  eheck

in the amount of $13,250.00 as lncome to pet i t ioner in the year 1980.

D. That since pet i t ioner did not provide any personal services for Duerr

& DeNeve tn 1980, the Audit  Divis ion properly concluded that pet i t loner was not

entitled to utllize the maxtnum tax computacion on personal service incone (Tax

L a w  S 6 0 3 - A I b l  t 1 l ) .

E. That the dlsal lowance of a port ion of pet i t ionerts medlcal  and dental

expense deduct ion does not ent i t le pet i t ioner to a greater deduct, ion for sales

tax since the deduct ion for nedical  and dentel-  expenses has no bearlng on

a d j u s t e d  g r o s s  i n c o m e  ( I . R . C .  S S 2 1 1 ,  2 L 3 ) .

F. That the pet i t ion of Albert  DeNeve is granted to the extent of Conclusion

of Law t tCtt  and the Audit  Dlvis ion is directed to nodify the Not ice of Def ic iency

accordingly;  the pet i t ion is in al l -  other respects deni"ed.

DATED: Albany, New York STATE TAX COMMISSION

DEC 13 1985


