
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Edwin J. Day

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal Income Tax under
Article 22 of the Tax Law and New York City
Personal Income Tax under Chapter 46, Ti t le T of
the Adninistratlve Code of the Citv of New York
fo r  the  Year  1979.

AFFIDAVIT OF I'{AILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Courmission, that he is over 18 years of age, and that on the
7th day of November, 1985, he served the within not ice of Declsion by cert i f ied
nai l  upon Edwin J.  Day, the pet i t ioner in the i / i th l-n proceeding, by encloslng a
true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Edwin J. Day
2 Capral Lane
New City,  NY 10956

and by deposit ing same enclosed
post off ice under the exclusive
Service wlthin the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
7 th  day  o f  November ,  1985.

4_*
t o

in a postpaid properly addressed wrapper ln a
care and custody of the United States Postal
York.

that  the said addressee is  the pet i t ioner
forth on said wrapper ls the last known address

pursuant to  Tax Law sect ion I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O  R K  L 2 2 2 7

November 7, 1985

Edwin J.  Day
2 Capral  Lane
New Cl ty ,  NY 10956

Dear  Mr .  Day :

Please take not ice of the Decision of the State Tax Connlssion enclosed
herewlth.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect ion(s) 690 & L3L2 of the Tax Law and Chapter 46, Tl , t le T of
the Adroinlstrat ive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Cornmission may be l"nstltuted only
under Art ic le 78 of the Civl l  Pract ice Law and Rules, and must be commenced ln
the Supreme Court of the State of New York, Albany County, wlthin 4 months from
the da te  o f  th is  no t ice .

Inquir les concernlng the computat lon of tax due or refund al lowed ln accordance
with this decision mav be addressed to:

NYS Dept.  Taxat lon and Finance
Law Bureau - Ll t lgat lon Unit
Bul lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ton

o f

EDIiIN J. DAY

for Redeterminat ion of a Def ic lency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46'
Title T of the Administrative Code of the City
of New York for the Year 1979.

I .

lncome

I I .

return

DECISION

Peti t ioner,  Edwin J.  Day, 2 CapraL Lane, New Cityr New York 10956, f l led a

pet i t lon for redeterminat ion of a def ic lency or for refund of New York State

personal lncome tax under Article 22 of the Tax Law and New York City personal

income tax under Chapter 46, Title T of the AdmLnistrative Code of the Clty of

New York for the year 1979 (Fi1e No. 46272).

A hearlng was held before James Hoefer,  Hearing Off icer,  at  the off lces of

the State Tax Commlssion, Two World Trade Center, New York, New York' on

Apr l l  23 ,  1985 a t  10 :45  A.M. ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by  June 23 ,  1985.

Pet i t ioner appeared pro se. The Audit  Dlvls ion appeared by John P. Dugan' Esq.

( I rw in  A .  Levy ,  Esq. ,  o f  counse l ) .

ISSUES

Whether pet i t l -oner t lnely f iLed a New York State and City personal

tax return for 1979 and, pald the tax due shown on said return.

Whether pet i t ioner is l lable for penalt ies for fai lure to f l1e hls

on time and for failure to pay the tax due on time.



-2-

FINDINGS OF FACT

1. 0n gctober 15, L982, the Audit  Divis lon issued a Statement of Audlt

Changes to pet i t ioner for 1979 which stated:

"Since you have fal led to rePly to our previous let terIs] ,  your

1979 personal income tax llablllty has been computed from informatlon
obtained frour the Internal Revenue Servlce under authori.zation of

Federal  Law (sect ion 6103(D) of the Internal Revenue Code).

Interest for late payment or underpayment at the applicable
r a t e .

Penalty for late fil-ing at 5Z per month, maximum 252. Penalty
for late payment at LaZ per nnonth, maxlmum 257".t'

The Statement of Audit  Changes was issued to pet l t ioner since the

Audlt Dlvision had no record of a New York State and City income tax return

having been filed by Mr. Day for 1979, whiLe infornation received fron the

Internal Revenue Service indicated that he fil-ed a L979 Federal return fron an

address within the State and Cl,ty of New York.

2. Based on the aforementioned Statement of Audit Changes, the Audit

D lv fs ion ,  on  Ju ly  21 ,  1983,  l ssued a  Not ice  o f  Def ic lency  to  pe t l t ioner  fo r

Ig7g,  asser t ing  add i tLona l  New York  S ta te  and C i ty  income tax  due o f  $L1763.26 ,

p lus  pena l ty  o f  $735.53  and in te res t  o f .  $619.62 ,  fo r  a  to ta l  a l leged ly  due o f

$3 ,118.41 .  Sa id  Not ice  a l lowed pe t i t loner  c red i t  fo r  a  payment  o f  $1 '000.00 ,

leav lng  a  ba lance due o f  $2 ,118.41 .

3 .  OnNIay  24 ,1983,  pe t i t ioner ,  a t  the  reques t  o f  the  Aud l t  D iv is ion ,

subnit ted 
" "opyl  

of  his 1979 New York State and City tax return which showed a

ba lance due o f  $11623.59 .  Pursuant  to  a  le t te r  da ted  Septeuber  14 '  1983 '  the

Peti t ioner test i f ied that he lost his copy of the 1979 return when movlng
fron one resi-dence to another.  The "copy" of his return subnit ted to the
Audit  Dlvis ion const i tuted pet i t ionerts reconstruct ion of his 1979 return
to  the  bes t  o f  h is  reco l lec t ion .
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Audit  Dlvis ion accepted as correct the balance due of $1r623.59 conputed by

pet l t loner on his return.

4. On his U.S. Indivldual Incone Tax Return for 1979 pet i t toner was

ent l t led to a refund and therefore sald return rdas f i led by Mr. Day in late

January or early February of 1980. For New York State and Clty lncome tax

purposes '  pe t l t loner  had a  ba lance due exceed ing  $1 ,600.00 .  Pet i t loner  ma in ta ins

that hi.s 1979 New York State and City income tax return was filed ln late l"Larch

or early April of 1980 and that attached to said return rilas an official bank

check in excess of $11600.00 tn ful l  payment of the tax shown due on the

return. The Audlt  Dlvis lon has no record of receivlng pet i t ionerts L979 return

or  a  payment  exceed ing  91 ,600.00 .

5. Pet i t ioner asserted that he was unable to produce a copy of his 1979

New York State and City incone tax return since said copy was lost when he

moved from one residence to another (see footnote t ' l t ' ,  supra).  Mr. Day also

asserted that his copy of the bank check was attached to the copy of the 1979

return and was also lost when moving. Petitioner was unable to obtain any

documentation from the bank which allegedly issued the bank check.

6. Pet i t ioner personal ly prepared his 1979 New York State and City lncome

tax return and said return \das prepared in a t imely fashion. Pet i t ionerrs

income tax returns for prior and subsequent tax years have been flled in a

tinely manner.

CONCLUSIONS OF LAW

A. That sect ion 589(e) of the Tax Law and sect ion T46-L89.0(e) of the

Administrat ive Code of the City of New York both place the burden of proof on

pet l t ioner.  In the instant matter,  pet i t ioner has test i f ied that he t lnely

f i led his 1979 New York State and City income tax return together wl- th a bank
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check of some $11600.00 in ful l  payrnent of the tax shown due on said return.

However,  pet i t ionerfs test inony that hts 1979 return was t imely f i led, in and

by J-tsel f ,  is insuff ic ient to sustain his burden of proof given the fact that

the Audit Division has no record of receiving said return and also the fact

that Mr. Day could not produce:

(i) any documentary evidence that ttre 1979 return was mailed;

(ii) a copy of the bank check in paynent of the tax due shor^m on his

1979 re tu rn ;

(il i) any documentary evidence from the bank which allegedly issued the

bank check; or

( iv) any documentary evidence that a sum exceeding $1r600.00 was

withdrawn fron either a checking account or savtngs account sometime in

late March or ear ly Apri l  of  1980.

B. That pet i , t ionerts 1979 New York State and Clty tax return l {as t lnely

prepared and was apparent ly lost or nisplaced. This fact,  when considered

together rdi th pet i t ionerts exenplary record of f i l ing t inely returns for years

both pr ior and subsequent to the year at lssue, leads to the conclusion that

pet i t ionerts fai lure to f i le a return for L979 was due to reasonable cause and

not wi l l fu l  neglect.  Accordingly,  the penal- t ies asserted in the Not ice of

Def lc iency dated July 21, 1983 are cancel led.

C. That pursuant to Finding of Fact t t3t ' r .ggplg,,  the tax due ls reduced

f r o r n  $  I  , 7  6 3 . 2 6  t o  $ I , 6 2 3 . 5 9  .
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D. That the petition of Edwin J. Day Ls granted to the extent lndlcated

in Conclusions of Law t tBtt  and t tCtt ,  
.W,; and that,  except as so granted, the

pet i t ion is in al l  other resPects denied.

DATED: Albany, New York

N0v 0'i iggs
STATE TAX COMMISSION

PRESIDENT


