
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :
o f

Anne Croclata :

for Redeterminat ion of a Def ic iency or Revision :
of a Determination or Refund of Personal Income Tax
under Art ic le 22 of the Tax Law for the Year 1981. :

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Connission, that he is over 18 years of age, and that on the
8th day of November, 1985, he served the wlthln not ice of Decislon by cert l - f ied
mai l  upon Anne Crociata, the pet i t ioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Anne Croclata
19 N.  C l in ton  Ave.
Bay Shore ,  NY f1706

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States PostaL
Service within the State of New York.

That  deponent  fur ther
herein and that  the address
o f  t he  pe t i t i one r .

Sworn to before me this
8th day of  November,  1985.

Authorized to nister oaths
Larrr  sect ion 174

says that the said addressee ls the pet i t ioner
set forth on said ldrapper is the last knonm address

,o/



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Anne Crociata

for Redeterminat lon of a Def ic iency or Revision
of a Determination or Refund of Personal Incone
Tax under Article 22 of the Tax Law for the Year
1 9 8 1  .

AFFIDAVIT OF },IAILING

State of New York :
s s .  :

County of Albany :

David Parchuek, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
8th day of November, 1985, he served the hr i thin not ice of Decision by cert i f ied
mai l  upon Mindy S. Fr idovich, the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Mindy S. Fridovich
Nassau/Suffolk Law Services, Mental  Health Law Project
28 Park Ave.
Bay Shore ,  NY 11706

and by deposl- t ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper ls the
last known address of the representat lve of the pet i t loner.

Sworn to before me this
Bth  day  o f  November ,  1985.

Authorized to te r  oa t
pursuant to Tax taw section
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November  8 ,  1985

Anne Crociata
19  N .  C l i n ton  Ave .
Bay  Sho re ,  NY  f1706

Dear  Ms .  C roc ia ta :

Please take not ice of  the Decis ion of  the State Tax Comur iss ion enclosed
herewi th.

You have now exhausted your  r ight  of  rev lew at  the adminis t rat ive 1evel .
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceeding in  cour t  to  rev iet /  an
adverse decision by the St,ate Tax Commission may be instituted only under
Art ic le  78 of  the Civ i l -  Pract ice Law and Rules,  and must  be commenced in the
Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 nonths f ron the
da te  o f  t h l s  no t i ce .

Inquiries concerni,ng the comput,ation of tax due or refund allowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat lon and Finance
Law Bureau - Li t igat ion Unit
Bui lding / i9,  State Campus
Albany, New York L2227
Phone / f  (518) 457 -2O7O

Very truly yours'

STATE TAX COMMISSION

cc :  Pe t i t i one r f s  Rep resen ta t i ve
Mindy S.  Fr idovich
Nassau/Suf fo l -k  Law Serv ices,  Menta l  Heal th Law Project
28 Park Ave.
Bay  Sho re ,  NY  11706
Taxing Bureau's  Representat ive



STATE OF NEW YORK

STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

ANNE CROCIATA DECISION

for Redeterminat ion of a Def i .c iency or for :
Refund of Personal Income Tax under ArttcLe 22
of  the  Tax  Law fo r  the  Year  1981.  :

Pet i t ioner,  Anne Crociata, South Shore Vi l la Home for Adults,  19 North

Cl inton Avenue, Bay Shore, New York 11706, f i led a pet i t ion for redeterninat ion

of a deficiency or for refund of personal lncome tax under Article 22 of tll.e

Tax Law for the year 1981 (Fi le No. 50974).

On Apr i l  4 ,  1985,  pe t i t ioner ,  by  her  representa t ive  Nassau/Suf fo lk  Law

Serv ices  Commi t tee ,  Inc . ,  Menta l  Hea l th  Law Pro jec t  (Mtndy  S.  Fr idov ich '  Esq.

and Mary El len Klein, Esq.,  of  counsel) ,  waived a hearing before the State Tax

Commission and requested the Cornurission to render its declston, based on the

Department of Taxat ion and Finance f i le as present ly const l tuted, a st ipulat ion

of facts executed by pet i t ionerts representat ive on May 10, 1985 and by counsel

to  the  Aud i t  D lv is ion ,  John P.  Dugan,  Esq.  (Anne W.  Murphy ,  Esq. ,  o f  counse l ) ,

on  June 14 ,  1985,  and br ie fs  to  be  subur i t ted  by  Ju ly  29 ,  1985.

By agreement of the part iesr representat ives, this decision wl l l  be

binding upon seventy-nine (79) sinl larJ-y si tuated pet i t ioners, whose names are

set forth ln Appendix A to t ,his decision.

ISSUE

Whether pet i t ioner,  a resident of an adult  care faci l i ty,  was ent i t led to

elalm the real property tax circui t  breaker credit  provided by Tax Law sect ion

6 0 6 ( e ) .
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FINDINGS OF FACT

1. For the taxabl-e year 1981r pet i t ioner,  Anne Crociata, submitted to the

Audit  Divis ion a clalm for the real property tax circui t  breaker credit  provided

by Tax Law sect ion 606(e).  She had received the appl lcat lon in the mai l  and

bel ieved i t  was forwarded to her by the Department of Taxat ion and Finance.

She was assisted in f iJ- tng the claim by a worker from a local social  services

agency. Sometime subsequent to subnit t ing her clalm, pet i t ioner received a

refund from the department ln the sum of $45.00.

2 .  On January  5 ,  L984,  the  Aud i t  D iv ls ion  issued to  pe t i t ioner  a  Not ice

of Def ic l€nclr  assert ing personal income tax due under Art ic le 22 for the year

1981 in the amount of $45.00, with accrued interest,  to recover the refund

previously al lowed. (Seventy-eight of  the seventy-nlne remaining pet i t ioners

similarly received the credlt ln varying amounts and were thereafter issued

not ices of def lc lency. The Audit  Divis l .on denied the clain for credit  f l led by

pet i t ioner Anthony Rupolo and in this proceeding, he seeks reversal of  the

denial  and grant of his refund.)

3. Pet i t ioner is s ixty-eight years of age. She is present ly,  and was at

the t ine of her appl icat lon, a resldent of New York.

4 .  Fron  Ju ly ,  1975 th rough June,  L976,  pe t l t loner  was hosp l ta l i zed  a t  the

Pi lgr im Psychiatr ic Center fol lowing the sudden death of her husband. Since

June, 1976, pet l t ioner has resided at the South Shore Vi l la Home for Adults,  a

pr lvate, proprietary adult  home (r 'adult  homett) .  An adult  home ls an adult  care

faci l i ty operated for prof i t  and compensat ion and is subject to real ProPerty

taxes. I t  provides room, board, housekeeping, personal care services and

supervision to f ive or more adults unrelated to the faci l i tyrs operator (Social

Serv ices  Law sec t ion  461 e t  seq . ;  18  NYCRR 487.2) ,  and is  cer t i f led  fo r  opera t lon



and regulated by the New York State

Adult  Services (Soclal  Services Law

of her resi-dence at the adult  home,

she shares with another rdoman.
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Department of Social  Services, Divis ion of

sect ion 460-c).  During the ent ire period

petltioner has lived in the same room which

5. Pet i t ioner receives $639.86 per month ln Supplemental  Securi ty Income

and Social  Securi ty benef l ts.  She has no other assets, income or resources.

6. When pet i t ioner commenced her residence at the South Shore Vi l la

(forurer ly known as the Anderson Hone) in June, 1976, she executed an admission

agreement with the operator,  whereby she agreed to pay an establ ished amount of

monthly charges in return for her furnished room; three meals per day; house-

keeping, l inen and jani tor i -al  services; personal non-medical care and supervlsion

on a tr^renty-four hour basis;  and psychiatr l .c case management services. Her

monthly charges current ly total  $562.93.

7. At the beginning of each monthr pet i t ioner receives her Social  Securi ty

and Supplemental Security Income checks at the South Shore Villa' endorses them

at the homets f inancial  of f i .ce and gl-ves them to the home in sat isfact ion of

the monthly charges. She thus retalns $76.93 each month from the checks as her

personal al lowance. She is provided with wrl t ten receipts for the monles paid

over to the South Shore Vl l la.

B. The room rented to pet i . t ioner and the furnlshings therein are provlded

for the exclusive use of pet i t ioner and her roommate.

9. In the event that the owner/operator acted to terminate pet i t ionerts

admisslon agreement,  possession of the premises rented by pet i t ioner could be

galned only by the ovmer/opetatorts commencement of summary proceedings for

ev ic t ion  aga ins t  pe t i t loner .
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10. The adult  home is considered a rnult ip le dwel l lng type B(4) as def ined

in the New York State Unlform Fire Prevent ion and Bul lding Code.

11. Pet i t ioner r^ras not clai-ned as a dependent on another personrs Federal

income tax return for the taxable year 1981, she was no! a member of more than

one household durlng 1981, nor was she related to the other residents of the

South Shore Vi l la.

L2. The Claiur for Real Property Tax Credit  ( forn IT-214) as publ ished for

taxable year 1981 dld not lnquire whether the taxpayer resided in a nursi .ng

home. The claim form for 1982 was urodlf ied to lnclude such inqulry.  The claln

form for 1983 cont inued the inquiry and ln the instruct lons for conplet ion of

the forms stated, "Generally, residents of nursing homes and public houslng

pro jec ts  do  no t  qua l i f y  fo r  th is  c red i t ' r  (e rnphas is  in  o r ig lna l ) .

CONCLUSIONS OF LAW

A. That  by v l - r tue of  subsect lon (e)  of  Tax Law sect lon 606'  a credi t

against  the taxes imposed by Ar t ic le  22 ls  avai lable to qual i f ied taxpayers '

equal  to  f i f ty  percent  of  "excess real  property  taxes" .  For  the taxable year

in quest ion,  when pet i t ioner  had not  yet  at ta ined the age of  65,  the amount  of

t texcess real  property  taxes" ,  and hence the amount  of  the credi t ,  t ras determinable

under the provis ions of  sect ion 606(e)  (3)  ( f f ) ;  the maximum amount  of  the credi t

a l l owab le  i n  1981  was  $45 .00 .  The  c red i t  i s  ava i l ab le  t o  ren te rs  o f  r es ldences

sub jec t  t o  rea l  p rope r t y  t axes ,  as  we l l  as  t o  owners  o f  p rope r t i es  sub jec t  t o

such taxes.  The st ,atute requi res the lessee to compute h is  or  her  credi t  by

reference to the t t real  property  tax equivalent t t ,  and where lessees share a

residence as cotenarts ,  to  apport ion the renta l  payment  for  purposes for

calculat ing the equivalent .
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t t tReal property tax equivalentt  means twenty-f ive percent of the
adjusted rent actual ly paid in the taxable year by a household solely
for the r ight of  occupancy of l ts New York residence for the taxable
year.  I f  (A) a residence is rented to two or more lndividuals as
cotenants, or such Indi.viduals share ln the payment of a single rent
for the r ight of  occupancy of such residence, and (B) each of such
indlviduals is a member of a di f ferent household, one or more of
which individuals share such resldence, real  property tax equivalent
is that port ion of twenty-f ive percent of the adjusted rent pald in
the taxable year which ref lects that port lon of the rent at tr ibutable
to the qual l f led taxpayer and the members of his household." Sect i .on
6 0 6 ( e )  ( 1 )  ( v i ) .

The theory underly ing the extension of tax rel ief  to lessees is that,  at  least

to some extent,  the rental  payments ref lect the landlordts property tax cost

and lessees therefore bear the incidence of the property tax.

B. That the part ies agree that pet i t loner sat isf ies the fol lowing cr i ter ia

for ent i t lement to the real property tax circui . t  breaker credit :  pet i t ioner

was a resident of this state; pet i t ioner occupied the same residence for at

least,  s ix months durl .ng the taxable year 1981; at the t ime of her claim,

pet i t ioner did not pay ln excess of $300.00 in monthly charges for her room;

pet i t ioner was not claimed as a dependent on another t  s Federal  income tax

return for 1981; pet.itioner was not, a member of more than one household during

1981;  pe t l - t ioner  d id  no t ,  have an  ad jus ted  gross  income ln  excess  o f  $13,500.00

for 1981; pet i t ioner is unrelated to the other resldents who reside in the same

adult  homel the adult  home pet i t ioner resides in is subject to property taxes;

and the adult  hone pet i t ioner resides in ls consldered a nult ip le dwel l ing as

def ined ln New Yorkrs Uniform Fire Prevent ion and Bui lding Code. The Audlt

Divis ion maintains that pet i t ioner was inel igible for the credit  by her fai lure

to  meet

all- the

one c r l te r ion :  her  househo ld  g ross  income exceeded $13,500.00 ,  cons ider ing

residents of South Shore Vi1la to comprlse one household. The matter

thus turns upon the def ini t ion of "household".
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C.  That  sec t ion  606(e) (1 ) ( i i )  de f ines  the  te rm r rhouseho ld"  as  fo l lows:

"rHouseholdr or tmembers of the householdt means a qual i f ied taxpayer
and al l  other persons, not necessarl- ly retated, who have the same
residence and share i ts furnishings, faci l i t ies and accounodat l .ons.
Such terms shal l  not include a tenant,  subtenant,  roomer or boarder
who ls not related to the qual i f ied taxpayer in any degree specif ied
in paragraphs one through eight of  subsect ion (a) of sect ion one
hundred f l f ty- two of the internal revenue code. Provlded, however,
no person may be a member of more than one household at one time."

"Residence" is def ined by subparagraph ( iv) of  the same paragraph as fol lows:

"rResidencet means a dwel l ing ln thls state, whether owned or rented,
and so much of the land abutt ing i t ,  not exceedlng one acre, as is
reasonably necessary for the use of the dwel l ing as a home, and may
consist  of  a part  of  a mult i -dwel l lng or mult i -purpose bui lding
including a cooperat,ive or condornini.um, and rental units wlthin a
s l n g l e  d w e l l i n g . . . " .

The lat ter term refers to a place, whi le the former designates one econonlcal ly

interdependent group of persons, comprised of the qual l fy ing taxpayer and those

who participate in the use and enjoynent of the resl.dence in whlch the taxpayer

r e s i d e s .

D. That pet i t ionerrs household consists of al l  the residents of the adult

home wherein she resides, considering the relat ionshlp between the resldents

and the owner/operator and the facl l i t ies and services rendered to the resldents

by the owner/operator (Findlng of Fact "6").  This conclusion is di-rect ly

buttressed by the statutory def inl t lon and also f inds suPPort in Fischer v.  Taub

( 1 2 7  M l s c . 2 d  5 1 8  [ S u p .  C t . ,  A p p .  T e r m ,  l s t  D e p t . ,  1 9 8 4 ] ) ,  w h i c h  e x p l o r e d  t h e

relat lonship between the residents and operator of an adult  home for PurPoses

of the New York City Rent Stabl l izat lon Law.

ttThe only relat ionship of t legal interdependencet here suff ic ient to
support the rmaintenance of a householdt is that betl,reen the operator
and the  res idents  (Peop le  v .  A l len ,  27  N.y .2d  108;  Mat te r  o f  Pot te r
v .  Bennet t ,  40  A.D.2d  546) .  I t  i s  the  opera tor  who is  requ i red  by
st,atute and regulation to provlde not only shelter, food and house-
keeping servlces, but also a program of dietary supervision, asslst-
ance wlth grooming, dressing, bathing and €at ing for each resident
where necessary, as wel l  as supervise recreat lon, mai.ntenance of
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f inancial  records, and help to the residents in obtaining govern-
mental  assistance and medlcal care (18 NYCRR part  488).  Therefore,
i t  is the operat,or,  not,  the resident,  who fmaintains a householdf.
( M a t t e r  o f  S u r b e c k ,  1 8 5  M i s c .  6 3 5 ;  M a t t e r  o f  W e l l s ,  1 6 5  M i s c .  3 8 5 ;
C1ark  v .  C la rk ,  23  Misc .  272,  287;  compare ,  Domest ic  Re la t ions  Law
S236; F'a; I i tTt .  Acr $s412, 413)" f f i  sz+.

Furthermore, the court  negated the possibi l i ty of  the existence of a landlord-

tenant relat ionship between the part ies.

"Even l f  some doubt rnight otherwise be sald to exist  concerning the
nature of the legal relat ionship between the pet i t ioner as operator
of the faci l i ty and the indlvidual respondents as residents of the
faci l i ty,  that issue is resolved for us by Social  Services Law
S461-h(15) and RPAPL 7I3-a, at  least to the extent of precluding the
existence of a landlord-tenant relat lonship between the part ies.
Both Social  Services Law S461-h(15) and RPAPL 713-a provide in
essence that nothing contained l-n Social  Services Law art ic le 7 shal l
be construed to create a relat lonshlp of landlord and tenant between
an operator of an adult  home or residence for adults and residents
t h e r e o f . "  I d .  a t  5 2 6 .

Aggregat ion of the lncome of al l  members of pet i t ionerts household results ln a

househo ld  g ross  income in  excess  o f  $13,500.00 .  Pet i t ioner  was there fore

properly denied the circui t  breaker credit .

E. That the pet l t ion of Anne Crociata ls hereby denied, and the Not ice of

Def lc iency issued against her on

DATED: Albany, New York

N0v 0 8 iSE:

January  5 ,  1984 is  sus ta ined.

STATE TAX COMMISSION

rRau@
PRESIDENT
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APPENDIX A

PETITIONERS

NAME

Florence Alexander

Anastasla Bakan

Paula Baker

Theresa Baker

Albert  Barnes

Harry Bernstein

Carol Bickford

F lorence B i t t ro l f f

Vivlan Brandwei.n

Hannah Bucksteln

Antonio Burke

Robert E. Bynum

Catherine Clancey

Margie R. Cokos

Andrienne Conway

Catherine Cosent ino

Denn is  W.  Coz le r

Joseph ine  Daf f l i t t i

Barbara Del lo Eacono

Mary C. Dethlefsen

Bess ie  Dor in

Veronica C. Duane

TAB NO.

s0969

s0966

50979

51061

5  1001

5096s

50978

5 1005

s0984

50340

5 1000

51069

50977

50976

s0999

s0985

5097 5

50998

s097 3

50983

5L082

5  1070
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NAME TAB NO.

50982

51071

s0997

5 1002

51O62

5  1083

5  i063

51072

s0996

5 1008

51014

s099s

s  1064

5L073

5  1065

50993

5  1066

51067

5ro7 4

50972

50994

5  1058

50992

5 1006

Margaret Frank

Alura Grlggs

Frank Hall

Mary C. Harrigan

Theresa Heineman

Muriel  Hendrick

Irma Hilmer

Bruce D. Idol

Mary Ippolito

Richard Jabl in

Virginia Jones

Willlan Kaplan

Hildegard Klahn

Franclsyek Korszyn

May Lantry

Gessina 1"1. LaRue

Leat r i ce  L i l jehu l t

Jennie Locagnata

Anna Malloy

Wllliarn Marrero

Gilbert  A. Mart in

Madeline Massano

James McConnell

Mary McHurst
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NAME

Matilda l"leuschke

Dora Mlenak

James Munro

Anna Marie OrBorn

Salvatore Patane

Francis A. Popp

Marion R. Procheck

Ralph R. Raynor

Rose Reinhardt

Ilelen Remingt,on

Willlan Romero

Gertrude Ross

Anthony Rupolo

Margaret Russ

Peter Ryback

Irene R. Rydlewski

Sadle Sandberg

Edith Sanferrare

Leroy Scalettar

Josephine Scarabaggio

Paul Schornmers

Steven P. Schulz

Dorothy Sloan

Lula M. St ldwel l

TAB NO.

50971

5  1068

50991

5098 1

5  1075

50980

5107 6

s0990

50989

5  1078

51079

53595

5  3134

50970

5  1012

5  1007

50967

51011

51010

51013

50108

5  1084

5  1059

s  1009



-44-

NA},IE

Ellen Suckel

Pasqual Tanderj ian

John Valentine

Helen Weber

Nlna Werpachowski

Mary Whltconb

San Yanofsky

Peter Zelenskl

Lillian Zweigenthal

TAB NO.

5 1060

5 1080

5 1085

5 1003

5  1081

s0988

s0968

5 1004

50987


