
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

Jaues V,

the Pet i t lon

Cox

for Redetermlnat ion of a Def ic iency or Revision
of a Determination or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
L 9 7 6  &  1 9 7 8 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn,
of the State Tax Conmission, that he is
3rd  day  o f  October ,  1985,  he  served the
mai l  upon James V. Cox, the pet l t loner
true copy thereof in a securely sealed

James V. Cox
205 Main  St .
West Seneca, NY 14224

and by deposit lng same enclosed
post offlce under the excluslve
Service withln the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t loner .

Sworn to before ne this
3rd  day  o f  October ,  1985.

AFFIDAVIT OF MAILING

deposes and says that he ls an enployee
over 18 years of age, and that on the
wlthln not ice of Decislon by cert i f ied

in the within proceeding'  by encl-osing a
postpaid wrapper addressed as fol lows:

ln a postpaid properly addressed wrapper in a
care and custody of the United States Posta1
York.

that  the sald addressee is  the Pet i t ioner
for th on said wrapper ls  the last  known address

thor ized  to  a inist ,er oaths
Pursuant to T Law sect ior.  L74



STATE OF NEI,J YORK

STATE TAX COMMISSION

for Redet,ermination of a Deficiency or Revislon
of a Determination or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the
Y e a r s  1 9 7 6  &  1 9 7 8 .

In the Matter of
o f

James V.

the Pet i t ion

Cox
AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State 141 Qsrnrnlssionr that he is over 18 years of age' and that on the
3rd day of October,  1985, he served the within not ice of Decision by cert i f l "ed
mai1 upon John R. Hamlett ,  the representat ive of the pet i t ioner ln the withl-n
proceedlng, bY enclosing a true copy thereof in a securely sealed postpaJ"d
\^rrapper addressed as f  ol lows:

John R. Harnlett
1900 Matn Place Towers
Buf fa lo ,  NY 14202

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the rePresentat ive
of the pet i t ioner herein and that the address set forth on sald wrapPer is the
last known address of the representat lve of the pet i t ioner.

Sworn to before me this
3rd  day  o f  October ,  1985.

Author ized to is ter oaths
sec t lon  174pursuant to Tax"Law



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

O c t o b e r  3 ,  1 9 8 5

James V. Cox
205 Main  St .
West Seneca, NY 14224

Dear  Mr .  Cox :

Please take not ice of the Decislon of the St,at,e Tax Conmlsslon enclosed
herewlth.

You have now exhausted your right of review at the adminlstrative level.
Pursuant to sectl-on(s) 690 of the Tax Law, a proceedl"ng i.n court to revierr an
adverse decision by the State Tax Comrnlssion may be inst i tuted onLy under
Article 78 of the Civll Practice Law and Rulesr and must be coumenced in the
Supreue Court of the State of New York, Albany County, wlthln 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this declsion mav be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigati.on Unit
Bul lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
John R. Ilamlett
1900 Maln Place Towers
Buf fa lo ,  NY 14202
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f
:

JAMES V. COX

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under LrtLcLe 22 z
of the Tax Law for the Years 1976 and 1978.

:

DECISION

Pet i t ioner ,  James V.  Cox,  205 Main  St ree t ,  West  Seneca,  New York  14224 '

f l led a pet i t ion for redeterminat ion of a def ic lency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the years 1976 ar.d 1978 (FI le

N o .  3 2 3 8 0 )  .

A  fo rmal  hear ing  was he ld  be fore  James J .  Mor r is ,  J r . ,  Hear ing  Of f l cer ,  a t

the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  S ta te  Of f i ce  Bu l ldJ -ng ,  65  Cour t

S t ree t ,  Bu f fa lo ,  New York ,  on  Februax !  7 r  1985 a t  1 :15  P.M.  Pet i t ioner  appeared

by John R. Hamlett ,  Esq. The Audlt  Divis ion appeared by John P. Dugan' Esq.

(Deborah Dwyer ,  Esg. ,  o f  counse l ) .

ISSUE

Whether pet i t ioner rras a person requlred to col lect,  t ruthful ly account

for and pay over withholding taxes, who wl l l fu l ly fai led to do so and is thus

l iable to a penalty under sect lon 685(g) of the Tax Law.

FINDINGS OF TACT

1. On June 30, 1980, the Audit  Divis ion issued a Not lce of Def ic i€t tc lr

together with a Statement of Def lc iency, assert ing a penalty pursuant to

sec t ion  685(g)  o f  the  Tax  Law aga lns t  pe t i t ioner ,  James V.  Cox,  as  a  Person

required to col lect r  t ruthful ly account for and pay over withholding taxes of
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Javco  Indus t r i es ,  I nc .  ( r ' Javco " )  i n  t he  amoun t  o f  $3 ,L78 .43  fo r  t he  yea rs

1 9 7 6  a n d  1 9 7 8 .

The total  amount was calculated as fol lows:

Withholding Tax Period

October I  to Deceurber 31 ,  1976
August  I  to  August  31 ,  L978

TOTAL DUE

Amount

$2,392 .94
78s .49

$ffiE.8

2. James V. Cox ("peri t loner")  hras the founder of Javco. Prior to March

I976, pet i t ioner was president of Javco and was the owner of approxinately 90

percent of the outstanding shares in the corporat ion.

3. For several  years pr ior to March I976, Javco experienced f inancial

di f f icul t ies. Pet i t ioner secured several  investors wi l l ing to make loans to

Javco.

The loan agreement provided that petitioner would pledge his stock in

Javco as securi ty for such loans as the investors would make to Javco. Said

agreement also provided that pet i t ioner would resign his poslt ions as President '

Treasurer and Chairman of the Board of Directors but that Javco would continue

to employ pet i t ioner as i ts product ion manager.  The agreement also provided

that in the event the agreement was executed, Amile Addy would be employed by

Javco as i ts Presldent and Chief Operat ing Off icer '

4. On or about l ' larch 19, 1975, petit,ioner executed the loan agreement

with the investors. As required by the agreement,  he resigned his poslt ions as

Presldent,  Treasurer and Chalrman of the Board of Directors of Javco. Pet i t ioner

l ikewise, as required by the agreement,  endorsed in blank and placed into

escro ls  as  secur i ty  fo r  the  loans ,  75Or000 o f  h ls  shares  o f  cap i ta l  s tock  o f

Javco.
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On or about l"larch 19, 1976, Anile Addy becane Chairman of the Board,

President and Chief Operat lng Off icer of Javco.

Pet i . t ioner resigned his posit ions as Chairman of the Board, President

and Treasurer of Javcon Products, Inc.,  a whol ly-owned subsidlary of Javcor on

or about l , l .arch 19, 1976.

5. Pursuant to his employment agreement,  pet i t ioner,  as manufactur lng

manager, was to:

"a) have ful l  responsibi l i ty for product engineering, technlcal
researsh and market development;

b) subject to the instruct ions of the Presi-dent of the Ernployer,
direct and superintend the work of all persons employed in and about
the Enployerts manufactur ing plant,  excluslve of of f ice personnel;

c) observe and enforce such rules and regulations as the Presi-
dent of the Employer may from t ime to t ime, in his sole discret ion'
prescr ibe or adopt concerning the operat ion of the Ernployerts plant;

d) keep such records, books and accounts as may be prescr ibed
from t ime to t ime by the Presldent of the Employer."

In furtherance of pet l t ionerts dut ies as out l ined in his employment agreement,

pet i t ioner was in charge of t ,he manufactur ing personnel,  supervising three

shif ts,  including hir ing and f i r ing of such personnel.  Pet i t ioner did not have

access  to  the  corpora t ion ts  books ,  d id  no t  p repare  payro l l  records ,  d id  no t

sign payrol l  checks and did not prepare tax returns.

6. From July 3, 1969 through Septenber 14, L978, Javco maintained a

checking account with Marine Midland Bank ( ' rAccount l lL") .  As of March 23'

L976, pet i t ioner rras not authorized. to draw checks upon this account.

7. On March 23, 1976, a second checking account in the name of Javco

Industries hras opened with Marine MLdland Bank (r'Account ll2') . Petitioner did

have authority to draw checks on this account.
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The records of Marine Midland Bank

that as of June 2, L977, Mr. Addy requested

p a i d .

with regard to Account lf2 state

that "no checks over $200.00" be

8. Pet i t ioner stated that Account l l2 was a i lpetty cashtt  account and that

Account /fl was the general corporate account.

9. Marlne Midland Bankrs records ref lect that Accotnt l l2 general ly

rnaintained a monthly balance of less than $500.00 and the checks drawn thereon

were generally for smal1 amounts, although fron tlme to time the balance was

greater and checks in excess of $200.00 were drawn upon and paid from such

accounf, .

Said bankrs records also show that Account / /1 general ly naintained a

balance of thousands of dol lars and had 100 or more transact ions monthly.

10. In early September 1978, the business assets of Javco whlch were

pledged as security for several Sraall Business Administration loans were seized

for failure to nake paynents on such loans. Javco ceased doing business as of

said seizure. The buslness assets of Javco were then sold at publ ic auct i .ons

on or  about  the  12 th  o f  October ,  L978.

11. In December of L978, the Department of Taxat ion and Flnance received

three checks drawn upon an account at the Alden State Bank in the nane of Javco

Industr ies, Inc. Said checks \rere consecut ively numbered and each dated the

f i rst  of  December, 1978 and bearlng signatures of Amile A. Addy and James Cox.

Said checks were in payment of three bi-monthly withholding tax liabilltles due

from Javco for the period January 1, L977 through February 15,1977. The

records of the Alden State Bank do not ref lect when sald account was opened;

however r  they  do  re f lec t  tha t  p r lo r  to  the  depos i t  o f  some $141326,47  on
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December 1,  L978,  sa id account  had a balance of  zexo and that ,  as of  the c lose

o f  D e c e m b e r ,  L 9 7 8 ,  i t  h a d  a  b a l a n c e  o f  $ 4 2 . 7 L .

Pet i t ioner  adni t ted that  the s ignature on said checks appeared to be

his s ignature but  s tated that  he d id not  recal l  any of  the c i rcumstances

surrounding the signing of sald checks or even recall ever having slgned said

checks.  Pet i t ioner  d id,  however,  recal l  that  a l though most  of  the business

assets of  Javco had been selzed in Septeurber  of  1978 and sold at  auct ion in

October of .  1978 ef fect ive ly  put t ing Javco out  of  buslness,  there may have been

some "accounts recelvablesn which were not  p ledged as secur i ty  for  the loans

which were forec losed which receivables may later  have been paid to Javco.

CONCLUSIONS OF LAW

A. That  sect lon 685(g)  of  the Tax Law provides that  any Person requi red

to col lect ,  t ruthfu l ly  account  for  and pay over  personal  income taxr  l tho

wl l l fu l ly  fa i ls  to  col lect  such tax or  t ruthfu l ly  account  for  and pay over  such

tax or  wi l l fu l ly  at tempts in  any manner to evade or  defeat  the tax or  the

paJment  thereof ,  shal l ,  in  addi t ion to other  penal t ies prov ided by law,  be

l iable to a penal ty  equal  to  the tota l  amount  of  the tax evaded,  or  not  co l lected '

or  not  accounted for  and paid over .

B.  That  sect ion 685(n)  of  the Tax Law def i .nes the r f lord t rpersonrr ,  for  the

purpose of  sect , ion 685(g) ,  and reads as fo l lows:

t ' Fo r  pu rposes  o f  subsec t i ons  (g ) . . . t he  t e rm  pe rson  i nc ludes  an
indiv idual ,  corporat j .on or  par tnership or  an of f icer  or  employee of

any corporat ion ( inc luding a d lssolved corporat ion) ,  or  a menber or
employee of  any par tnership,  who as such of f icer ,  employee or  member

is  under a duty to per form the act  in  respect  of  which the v io lat ion

occu rs .  r l

C.  That  r r the quest lon of  whether  or  not  someone ls  a fpersont  requl red to

col lect  and pay over  wi thhold ing taxes is  a factual  one.  Factors determinat ive

of  the issue can inc lude whether  pet i t ioner  owned stock,  s igned the tax returns,
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or exercised authorl ty over employees and the assets of the corporat ionrr

(McHugh v .S ta te  Tax  Commiss ion ,  70  A.D.2d 987,  988 lc i ta t lons  omi t ted ] ) .

Other factors considered are the amount of stock owned, the authorl ty to pay

corporate obl igat lons and the individualrs off lc ial  dut ies.

D. That, although petitioner at one time was a corporate officer and

nrajor i ty shareholder of Javco Industr ies, Inc.,  he had resigned such off ice

prior to the periods at issue herein and a signi fJ.cant port ion of his stock

and the vot ing r ights thereon had been placed in escrow pr ior to the periods

here in .

Pet i t ionerrs dut ies \ , rere that of  a manager of the manufactur ing

sect ion. He had authori ty over a petty cash bank account,  but otherwise had no

authori ty to decide which corporate obl igat ions to pay and did not have authori ty

to draw f rorn the company I s maj.n bank aeeount . I{e was not lnvolved in the

payrol l  of  the company and was denied access to the companyts books and records.

Pet i t ioner hras not a person required to col lect,  t ruthful ly account

for and pay over l r i thholding taxes wlthin the meanlng of sect ion 685(g) of the

Tax Law fo r  the  per iods  October  1  to  Decernber  31 ,1976 and August  1  to  August  3 l '

r 9 7 8 .

V. Cox is  granted and the Not ice of  Def lc lencyE. That the pet i t ion of James

dated June 30, 1980 i .s cancel led.

DATED: Albany, New York

ocT 0 3 1985
STATE TN( COMMISSION

PRESIDENT

...*?r (r4t-"1


