
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

Alio and Olga

the Pet i t ion

Constant ino
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def lc iency or for Refund
of New York State Personal Income Tax under Art ic le
22 of the Tax Law and new York City Nonresident
Earnings Tax under Chapter 46, Ti t le U of the
Adrninistrat ive Code of the City of New York for
the  Years  L976,  1977,  1978 and L979.

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee

of  the State Tax Couuniss ion,  that  he is  over  18 years of  age,  and that  on the

23rd day of  May,  1985,  he served the wi th in not ice of  decis ion by cer t i f ied

mai l  upon Al io  and Olga Constant ino,  the pet l t ioner  in  the wi th in proceedlng '

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper

add ressed  as  f o l l ows :

Alio and Olga
l0  B i r ch  Rd .
Yonkers,  NY

and by deposi t ing
post  of f ice under
Serv ice wl th in the

Constant ino

10705

same enclosed in a postpaid properly addressed wrapper in a
the exclus ive care and custody of  the Uni ted States Posta l

State of  New York.

That deponent further says that the said addressee is the pet l t ioner
herein and that the address set forth on said hrrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
23rd  day  o f  May,  1985.

Author ized to a i s te r  oa
pursuant to Tax sec t i on



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat t ,er  of  the Pet l t ion
o f

A11o and Olga Constant lno
: AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or for Refund :
of New York State Personal Income Tax under Art ic le
22 of the Tax Law and new York City Nonresident :
Earnings Tax under Chapter 46, Ti tLe U of the
Administrat i -ve Code of the City of New York for :
t h e  Y e a r s  1 9 7 6 , 1 9 7 7 , 1 9 7 8  a n d  1 9 7 9 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornnission, that he is over 18 years of age, and that on the
23rd day of May, 1985, he served the within not ice of decislon by cert i f led
nai l  upon Leon H. Paj.sner,  the representat ive of the pet i t ioner in the withln
proceedinB, by enclostng a true copy thereof in a securely sealed postpald
wrapper addressed as fol lows:

Leon H. Paisner
1577A St .  N icho las  Ave.
New York, NY 10040

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee Ls the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat j .ve of the pet i t ioner.

Sworn to before me th is
23 rd  day  o t  N lay ,  1985 .

Authorized to l s t e r  oa tm
sec t i on  174pursuant to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O  R K  T 2 2 2 7

I'Iay 23, 1985

Alio and Olga
10 B i rch  Rd.
Yonkers, NY

Constant i .no

10705

Dear  Mr .&  Mrs .  Cons tan t i no :

Please take not ice of  the decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the admlnis t rat ive Ievel .
Pursuant  to sect ion(s)  690 & 1312 of  the Tax Law, a proceeding ln  cout t  to
rev iew an adverse decis ion by the State Tax Commlsslon may be inst i tu ted onJ-y
under Ar t ic le  78 of .  the Civ i l  Pract ice Law and Rules,  and must  be comenced ln

the Supreme Court of the State of New York, Albany County, within 4 nonths from

the  da te  o f  t h i s  no t i ce .

Inquiries concerning the computatlon of tax due or refund allowed in accordance

w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unlt
Bui lding / /9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner  I  s  Representat ive
Leon H.  Paisner
I5774  S t .  N i cho las  Ave .
New York,  NY 10040
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Albert  & Eleanor Constant ino
AFFIDAVIT OF MAILING

for Redetermlnat lon of a Def ic iency or for Refund :
of New York State Personal Income Tax under Art ic le
22 of the Tax Law and New York City Nonresident :
Earnings Tax under Chapter 46, Title U of the
Adninistrat ive Code of the City of New York for :
t h e  Y e a r s  1 9 7 6 ,  L 9 7 7 ,  1 9 7 8  a n d  1 9 7 9 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee

of the State Tax Comission, that he is over 18 years of age, and that on the

23rd day of May, 1985, he served the within not ice of decision by cert i f ied
mai l  upon Albert  & Eleanor Constant lno, the pet i t ioner in the withln
pto"""diog, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Albert  & Eleanor Constant ino
112 The Crossways
Yonkers ,  NY 10701

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

post off i te undei the exclusive care and custody of the United States Postal

Service within the State of New York.

That  deponent  fur ther
herein and that  the address
o f  t he  pe t i t i one r .

Sworn to before me th ls
23 rd  day  o f  May ,  1985 .

says that  the said addressee ls  the pet i t ioner

set  for th on said wrapper is  the last  known address

Eci admi



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t ion
o f

Alber t  & Eleanor Constant ino
AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or for Refund :
of New York State Personal Income Tax under Art ic le
22 of. the Tax Law and New York City Nonresldent :
Earnings Tax under Chapter 46, Ti t le U of the
Administrat ive Code of the City of New York for :
t h e  Y e a r s  L 9 7 6 ,  1 9 7 7 , 1 9 7 8  a n d  1 9 7 9 .

State of New York :
s s . :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conrnission, that he is over 18 years of age, and that on the
23rd, day of May, 1985, he served the r^r l thln not ice of decislon by cert i f ied
mai l  upon Leon H. Paisner,  the representat ive of the pet i t loner in the wlthln
proceeding, by enclosing a true copy thereof ln a securely sealed postpaid
wrapper addressed as fol lows:

Leon H. Paisner
L5774 St .  N lcho las  Ave.
New York, NY 10040

and by deposi t ing
post  of f ice under
Serv ice wi th in the

That deponent
o f  t he  pe t i t i one r
last  known address

same enclosed in a postpaid properly addressed wrapper in a
the excluslve care and custody of the United States Postal

State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wraPper is the

of  the  representa t ive  o f  the  pe t i t ioner .

Sworn to before me th is
23rd,  day of  May,  1985.

i s te r  oa ths
pursuant to Tax Law section 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

YIay 23, 1985

Albert  & Eleanor Constant ino
112 The Crossways
Yonkers ,  NY 10701

Mr .  &  Mrs .  Cons tan t i no :

Please take not ice of  the decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the admi.nistrative level.
Pu rsuan t  t o  sec t i on (s )  690  &  1312  o f  t he  Tax  Law,  a  p roceed ing  i n  cou r t  t o
rev iew an adverse decis ion by the State Tax Commission may be inst i tu ted only
under Ar t ic le  78 of  the Clv i l  Pract ice Law and Rules,  and must  be cormenced in
the Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom
the  da te  o f  t h i s  no t i ce .

Inquiries concerning the computation of tax due or refund allowed in accordance

wi th th is  decis lon mav be addressed to:

NYS Dept.  Taxat lon and Finance
Law Bureau - Li t igat ion Unit
Bui ldlng / /9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc :  Pe t i t i one r f s  Rep resen ta t i ve
Leon H.  Paisner
15774  S t .  N i cho las  Ave .
New York,  NY 10040
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX CO}O{ISSION

In  the Mat ter  of  the Pet i t ion
o f

Tino I ta l ian Restaurant

for  Redeterminat ion of  a Def ic iency or  Revis ion
of  a Determinat ion or  Refund of  Unincorporated
Business Tax under Ar t ic le  23 of  the Tax Law for
t h e  Y e a r s  1 9 7 8  &  1 9 7 9 .

AFFIDAVIT OF MAILING

Sta te  o f  New York  :
s s . :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commi.ssion, that he is over 18 years of age, and that on the
23rd. day of May, 1985, he served the wlthin not ice of decision by cert i f led
mai l  upon Tino I tal ian Restaurant,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Tino I tal ian Restaurant
6697 Broadway
Bronx, NY IO47I

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l

Serv ice wi th in the State of  New York.

That deponent further says that the sald addressee ls the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me th is
23 rd  day  o f  May ,  1985 .

t i zed  to
pursuant to Tax



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

Tino I ta l ian

fhe  Pe t i t l on

Restaurant
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of UnLncorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  1978 & 1979.

State of New York :
ss .  :

County of Albany :

David Parchuck,  being duly sworn,  deposes and says that  he ls  an employee
of  the State Tax Conmriss ion,  that  he ls  over  18 years of  age,  and that  on the

23rd.  d.ay of  May,  1985,  he served the wi th in not ice of  decls ion by cer t i f ied
naLl  upon Leon I l .  Paisner ,  the representat i -ve of  the pet l t ioner  in  the wi th in
proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid
wrapper addressed as fo l lows:

Leon H.  Paisner
1577L  S t .  N i cho las  Ave .
New York,  NY 10040

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l
Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee ls  the rePresentat ive
of  the pet i t ioner  here in and that  the address set  for th on said wrapper is  the
last  known address of  the representat ive of  rhe pet i t ioner .

Sworn to before me th is
23 rd  day  o f  May ,  1985 .

pursuant,  to Tax Law sect ion L74



S T A T E  O F  N E I , i  Y O R K
S T A T E  T A X  C O U M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

l lay 23, 1985

Tino I tal ian Restaurant
6697 Broadway
Bronx, NY L047L

Gent leuen:

Please take not ice of  the decis ion of  the State Tax Commisslon enclosed
herewi th.

You have now exhausted your right of review at the adminlstrative level.

Pursuant  to sect ion(s)  690 & 722 of  the Tax Law, a proceedLng in cour t  to
rev iew an adverse decis ion by the State Tax Commlssion nay be inst i tu ted only

under Ar t ic le  78 of  the Civ l1 Pract ice Law and Rules,  and must  be conmenced in

the Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom

the  da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance

wi th th is  decis ion nav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours '

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Leon H. Paisner
1577A St .  N icho las  Ave.
New York, NY 10040
Taxlng Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

TINO ITALIAN RESTAURANT
:

for Redetermination of a Deficl-ency or for
Refund of Unincorporated Business Tax under :
Art ic le 23 of the Tax Law for the Years 1978
a n d  1 9 7 9 .  :

In the Matter of the Pet l t lon

o f

ALBERT CONSTANTINO AND ELEANOR CONSTANTINO DECISION
:

for Redeterminat ion of a Def ic l-ency or for
Refund of New York State Personal Income Tax :
under Article 22 of the Tax Law and New York
Clty Nonresldent Earnings Tax under Chapter 46, :
Ti t le U of the Adminlstrat ive Code of the CLty
of New York for the Years 1976, 1977, 1978 and :
r979.

:

In the Matter of the Pet i t lon

ALIO CONSTANTINO AND OLGA CONSTANTINO :

for Redeterminat ion of a Def ic lency or for :
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York :
City Nonresident Earnlngs Tax under Chapter 46'
Title U of the Adminlstrative Code of the Cl-ty :
o f  New York  fo r  the  Years  1976 '  1977,  1978 and
1 9 7 9 .  :

Pet l- t ioner,  Tlno I tal ian Restaurant,  6697 Btoadway, Bronx, New York 10471,

f i led a pet l t lon for redeterml,nat ion of a def lc lency or for refund of unlncor-

o f



-2-

porated business tax under Art ic l-e 23 of the Tax Law for the years 1978 and

1979 (F i le  No.  40869) .

Petitioners, Albert Constantino and Eleanor Constantino, 112 The Crossways,

Yonkers, New York 10701, f i led a pet i t ion for redeterminat ion of a def l-c iency

or for refund of New York State personal lncome tax under Article 22 of the Tax

Law and New York City nonresident earnings tax under Chapter 46' Title U of the

AdninLstrat ive Code of the Clty of New York for the years 1976, 1977, 1978 and

L 9 7 9  ( F i l e  N o .  4 0 8 7 0 ) .

Pet i t ioners, Al io Constant lno and 01ga Constant ino, 10 Birch Road' Yonkers,

New York 10705, f i led a pet i t lon for redeterminat lon of a def lc iency or for

refund of New York State personal income tax under Article 22 of the Tax Law

and New York City nonresident earnings tax under Chapter 46, Title U of the

Adninistrat ive Code of the City of New York for the years 1976, L977, 1978 and

1979 (Fi le No. 44934).

A consolldated small claims hearlng was held before A1len Caplowaith,

Hearing Off icer,  at  the off ices of the State Tax Comission, Two World Trade

Center ,  New York ,  New York ,  on  oc tober  l ,  1984 a t  1 :15  P.M. ,  w i th  a l l  b r le fs  to

be subnit ted by 0ctober 9, 1984. ?et i t ioners appeared by Leon I l .  Paisner '  CPA.

The Audit  Divis ion appeared by John P. Dugan, Esq. (Angelo Scopel l l to,  Esq.,  of

counsel)  .

ISSUES

I .  Whether pet i t loners real ized addit lonal unreported income in 1978 and

1979 as the resul-t of a markup audit conducted on Tlno Italian Restaurant.

I I .  Whether the penalt ies asserted should be abated.
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FINDINGS OF FACT

1. For taxable year 1978, Tino l tal ian Restaurant (hereinafter t 'Tino")

fal led to f l le a New York State Partnership Return and accordingly dtd not pay

unincorporated business tax for said year.  For taxable yeat L979, Tlno f i led a

New York State Partnership Return whereon i t  reported net income of $18'807.00.

According to sald return, Albert Constantlno and Alio Constantl-no were equal

partners ln Tlno. Unincorporated business tax of $62I.32 was computed and paid

for said year.

2. On July 29, L982, the Audit  Divis lon issued a Not ice of Def ic lency

against Tino asserting additional unincorporated buslness tax for 1978 and 1979

o f  $ 1 , 8 7 2 . 4 6 ,  p e n a l t l e s  o f  $ 6 5 0 . 5 8  a n d  i n t e r e s t  o f  $ 5 6 6 . 9 1 ,  f o r  a  t o t a l  d u e  o f

$3 ,089.95 .  Sa id  pena l t ies  nere  asser ted  fo r  fa l lu re  to  f l le  a  re tu rn  (1978) '

faLlure to pay the tax determl-ned to be due (1978) and negligence (1978 and

1979)  pursuant  to  sec t ions  685(a) (1 ) ,  685(a) (2 )  and 685(b)  o f  Ar tLc le  22  o f  the

Tax Law, respect lvely,  as incorporated lnto Art ic le 23 by sect lon 722(a).

3. The aforestated Not ice of Def lc lency l ras prenised on a Statement of

Unincorporated BusLness Tax Audit Changes issued to Tino wherein adjustments

f o r  a d d i t i o n a l  u n r e p o r t e d  s a l e s  o f  $ 1 4 , 8 1 6 . 0 0  ( 1 9 7 8 )  a n d  $ 1 5 , 6 1 0 . 0 0  ( 1 9 7 9 )  w e r e

made as the result of a markup audit of Tino conducted by the sales tax unit of

the Audit  Dlvis lon for the perlods August 31, 1976 through November 30'  1980.

Said narkup audit  determined that addit ional-  sales tax of $4'304.48 was due.

Such addit lonal sales tax was consented to and pald by Tlno.

4. ?etltioners, Albert Constantlno and Alio Constantino, exeeuted a

consent forn flxlng the perlod of lLnJ-tation upon assessment of 1978 unincor-

porated business tax against Tlno to any t ime on or before Aprl l  15, 1983.

Said consent form was val idated by the State Tax Comisslon on December 14,
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1981. This act ion appears to have been unnecessary since the

have been made at any t ime based on Tinofs fai lure to f l le a

year .

assessment could

return for said

5. Pet l tLoners, Albert  Constant ino and Eleanor Constant l .no, t inely f l led

a New York State Income Tax Resident Return for each of the years 1976' 1977 '

1978 and 1979 under f i l ing status I 'Marr ied f i l lng separately on g returnfr .

They dld not flle a New York City nonresident earntngs tax return for any of

sald years at Lssue.

6. On Apri l  26, 1982, the Audit  Divis ion lssued a Statement of Personal

Income Tax Audit  Changes to said pet i t ioners for the years 1978 and 1979

wherein their New York State income tax liabllities were recomputed based on a

reallocation of income between the spouses and an increase in Albert Constantlnors

repor ted  par tnersh ip  Lncome by  ha1- f  ($7 ,408.00  fo r  1978 and $7 '805.00  fo r  1979)

the additional income (sal-es) determined for Tino based on the markup audlt.

According to the recomputation incorporated into sald statement, the addltlonal

New York State personal income taxes due for 1978 and 1979 were determined to

be as f  ol l -ows:

t978 r979
Husband Wife Husband Wife Total

A d d i r i o n a l  T a x  D u e  $ 5 2 I . 7 2  ( $ 8 1 . 3 5 )  $ 6 3 5 . 2 1  ( $ 5 8 . 3 9 )  $ 1 , 0 1 7 . 1 9

7. Pet i t ioners, Albert  Constant ino and Eleanor Constant ino, t imely

executed a consent form f lx ing the perlod of l ln i tat ion upon assessment of 1978

personal incone tax to any t ime on or before Apri l  15, 1983. Said consent form

was val idated by the State Tax Conurlssion on December 14, 1981.

8. 0n July 29, L982, the Audit  Divis lon lssued a Not lce of Def ic iency

so1e1y against pet i t ioner Al-bert  Constant lno wlth resPect to the nodLfLed New

York State personal Lncome tax liability of both Albert and Eleanor Constantlno
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for the years L978 and L979 (see Flnding of Fact "6",  supra).  Said not ice

asserted addit ional New York State personal lncome tax of $1r017.19, penalty of

$ 5 7 . 8 5  p l u s  i n t e r e s t  o f  $ 2 8 4 . 8 8 ,  f o r  a  t o t a l  d u e  o f  $ 1 , 3 5 9 . 9 2 .  S a i d  p e n a l t y

rilas asserted against Albert Constantlno for negligence pursuant to section

685(b) of the Tax Law.

9. Ttre Audit Divlsion made no claim prior to or during the hearLng held

heretn to lncrease the def ic l-ency on the basls that such def lc lency'  whlch was

Lssued solely in Albert Constantlnots name, lras for a lesser amount than hls

computed addit ional tax l labt l t ty s ince l t  was reduced by the credlts determlned

for Eleanor Constant ino (see Flnding of Fact t '6rr ,  supra) .

10. On July 29, 1982, the Audit  Divls lon issued a Not ice of Def lc lency

against petitioner Albert Constantino whereln New York Clty nonresldent earnlngs

t a x  o f  $ 3 7 5 . 8 6  w a s  a s s e r t e d  f o r  t h e  y e a r s  1 9 7 6 , 1 9 7 7 , 1 9 7 8  a n d  1 9 7 9 .  T h e  C i t y

taxes asserted for L976 and 1977 were computed based sol-ely on said pet l t ionerfs

partnership income derlved from Tino as reported on hls New York State returns.

The City taxes asserted for 1978 and 1979 nere computed based on said pet l- tLonerrs

reported partnership l-ncome from Tino, plus hls portion of the increase in

Tinofs income for said years as determined by the aforestated markup audit .

Pena l t ies  o f  $177.63  and in te res t  o f  $129.37  were  a lso  asser ted  fo r  a  to ta l  due

of $682.86. Sald penalt ies were asserted, according to a Statement of Personal

Income Tax Audit  Changes dated Aprt l  26, 1982, for fai lure to f l le returns for

1976 through 1979, inclusive, fai l -ure to pay the taxes determlned to be due and

neg l igence,  pursuant  to  sec t ions  685(a) (1 ) ,  685(a) (2 )  and 685(b)  o f  the  Tax

Law. Since only New York City nonresident earnings taxes were asserted in this

not ice, statutory authori ty for said penalt ies appears to have been rnisstated.

Pursuant to Chapter 46, Title U of the AdministratLve Code of the Clty of New
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York, the aforestated penalt ies imposed for fai lure to f l le the returns at

lssue and negl igence are so imposed pursuant to sect ions U46-35.0(a) and

U46-35.0(b)  o f  Chapter  46 ,  T i t le  U,  wh ich  para l le l  the  a fo res ta ted  New York

State statutes. The penalt ies imposed for fai lure to pay the taxes deternlned

to be due were erroneously Lnposed since Chapter 46, Tl t le U provldes no

penalty for such violat ion.

11. Pet i t ioners, A11o Constant ino and Olga Constant ino, t lmely f l led a New

York State Income Tax Resident Return for each of the years L976, 1977, 1978

and 1979 under fil ing status ttMarried fll ing separately on one return". They

did not f i le a New York City nonresldent earnings tax return for the years

I976, 1977 or 1979. For taxable year 1978, onJ-y pet i t ioner Olga Constant lno

f l led said City return wherein her wage income for said year was reported.

12. Pet i t ioners, Al io Constant lno and Olga Constant lno, t lnely executed a

consent form f ix ing the period of l in i tat ion upon assessment of 1978 personal

income tax to any t ime on or before Apri l  15, 1983. Said consent form was

valLdated by the State Tax Conurisslon on December 14, 1981.

13. On June 21, 1982, the Audit  Divis lon lssued a Statement of Personal

Income Tax Audit Changes to sald petltioners for the years 1978 and 1979

wherel-n thelr  New York State income tax l iabi l i t ies nere reconputed based on a

real locat ion of income between the spouses, the lncrease in Al io Constant lnofs

repor ted  par tnersh ip  income by  ha l f  ($7 ,408.00  fo r  1978 and $7 ,805.00  fo r  1979)

the additlonal income determined for Tino based on the markup audit, and other

minor adjustments whl-ch are not at lssue herein. Accordingly,  two (2) not lces

of def ic iency were lssued against pet i t loners on August 26, 1982. One such

not ice, which was issued against pet i t loner Al io Constant lno, asserted addit ional

New York  S ta te  persona l  income tax  o f  $1 ,399.29 ,  pena l t ies  o f  $69.97  and
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i n te res t  o f  $402.61 ,  fo r  a  to ta l -  due o f  $1 ,871.87 .  The o ther  no t ice ,  wh ich  was

Lssued agal-nst pet l tLoner Olga Constant ino, asserted addlt ional New York State

persona l  income tax  o f  $175.67 ,  pena l ty  o f  $8 .79 ,  p lus  in te res t  o f  $47.88 ,  fo r

a total  due of $232.34. The penalt ies asserted agalnst both of the aforestated

pet i t ioners were asserted for negl igence pursuant to sect ion 685(b) of the Tax

Law.

14. 0n August 26, 1982, the Audlt  Dl-vis ion issued a Not lce of Def ic lency

agalnst petitloner Al-1o Constantino asserting New York Clty nonresident earnlngs

t a x  f o r  t h e  y e a r s  1 9 7 6 ,  1 9 7 7 , 1 9 7 8  a n d  1 9 7 9  o f  $ 3 7 5 . 8 7 ,  p e n a l t i e s  o f  $ 1 8 0 . 1 3 ,

p lus  ln te res t  o f  $133.05 ,  fo r  a  to ta l  due o f  $689.05 .  The Aud l t  D l -v is lonrs

basLs for assert ion, and method used for computat ion of such taxes and penalt ies,

as wel l  as the error made with respect to certain penalt ies being asserted

under misstated statutory authori ty,  are ident ical  to those wlth respect to

pet i t loner Albert  Constanttno (see Findlng of Fact rr10",  
9g).

15. To verify that the partners in Tino, Albert Constantino and Alio

Constantino, had ln fact received additlonal unreported income for 1978 and

1979, an independent cash avail-abil-ity analysis audit was conducted on the

l-ndividuals for each of saLd years. In each case, the cash avallablllty

analysis resulted Ln t tcash outt t  ln excess of t 'cash int ' .

16. Pet l t ioners, Albert  Constant lno and Al- io Constant ino, conceded the

defl"ciencies asserted for New York City nonresident earnlngs tax for the years

1976 and 1977 slnce such def ic lencies were asserted based solely on their

fai lure to fLle New York City returns for sald years.

17. Pet i t ioners did not personal ly appear at the hearing held hereln.

Thelr representatlve contended that the markup audlt was lncorrect and resulted

in a greater sal-es tax def ic iency for Tino than was properly due. He argued
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(sales tax) def ic iency just to getthat petltl-oners "went ahead and paid the

the case over wltht t .

18. No evl-dence, docuurentary or otherwise, was offered to show wherein the

rnarkup audit conducted on Tino was lmproper or erroneous.

19. Pet i t ioners hereln requested abatement of the penalt ies asserted;

however, they failed to show that the violations for whlch the penalties were

asserted were due to reasonable cause and not due to wi l l fu l  neglect.

CONCLUSIONS OF LAI'I

A. That the enployment of a markup audit is commonly used to calculate

addit ional,  unreported taxable sales for purposes of Art lc les 28 and 29. I t

ls,  however,  also an appropriate means of reconstruct ing a taxpayerts taxable

income, and for purposes of Art ic les 22 and.23, there is no ob1-l-gat ion on the

part  of  the Audit  Divis ion to f i rst  at tempt a net worth or bank deposits

analysis.  (See Dl l ,ando v. Courmr.,  34 T.C.M. [CCH] 70463 Matter of Carmen and

Adel ia Garzla, State Tax Conm., June 29, 1983.) Pet i t ionerst argument that the

markup audit \r/as erroneous and resulted in an overstated sales tax llablllty is

untenable. The hearing held herein afforded them the opportunity to refute the

markup audit, yet they failed to subnit any evldence which would tend to show

the audit  results were ln error.

B. That Tl-no Itallan Restaurant reallzed addltional, unreported l-ncome of

$14,816.00  in  1978 and $15,610.00  in  1979 and the  par tners ,  A lber t  Constan t ino

and Al io Constant ino, had each real- ized addit ional,  unreported income of haLf

o f  s a L d  a m o u n t s :  $ 7 , 4 0 8 . 0 0  l n  1 9 7 8  a n d  $ 7 , 8 0 5 . 0 0  i n  1 9 7 9 .

C. That the def ic iencies asserted agalnst pet i t loners ALbert  Constant lno

and Alio Constantino for New York City nonresldent earnings tax for the years
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I. That the petitlon of Albert Constantino and El-eanor Constantino ls

granted to the extent provlded in Conclusion of Lahr t'F", supra, and except as

so granted, said pet l t ion is,  ln al l  other respects, denied.

J. That the pet l t ion of Al lo Constant ino and 01ga Constant ino ls granted

to the extent provided in Concluslon of Lalr  t 'F"r.1g, and except as so

grantedr  sa id  pe t i t lon  is ,  ln  a l l  o ther  respec ts ,  den led .

K. That al l  not, ices of def lc iency issued against pet i t loners Al-bert

Constant lno, Eleanor Constant lno, Al io Constant ino and Olga ConstantLno' l t i th

the except ion of those addressed ln Concluslon of Lalr  t tFt ' ,  supra, (with respect

to abatement of certain speclf ied penalt les) are sustained together with such

additional- penalties and interest as may lawfu1ly be owing.

DATED: Albany, New York

MAY 2 3 1995
STATE TAX COMMISSION

ISSIONER

PRESIDENT
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that pet i t l .oners "nent ahead and paid the (sales tax) def lc iency just to get

the case over witht ' .

18. No evidence, documentary or otherwise, was offered to show wherein the

markup audit conducted on Tino was lmproper or erroneous.

19. Pet i t ioners hereln requested abatement of the penalt ies asserted;

however, they failed to show that the violations for whlch the penalties were

asserted were due to reasonable cause and not due to wi l l fu l  neglect.

CONCLUSIONS OF LAW

A. That the employment of a markup audit is commonly used to calculate

additional, unreported taxable sales for purposes of Artlcles 28 and' 29. It

ls,  however,  also an appropriate means of reconstruct l .ng a taxpayerrs taxable

lncome, and for purposes of Art ic les 22 and,23, there is no obl lgat ion on the

part of the Audit Division to first attempt a net worth or bank deposlts

ana lys is .  (See D i lando v .  Commr. ,  34  T .C.M.  [CCH]  1046;  Mat te r  o f  Carmen and

Adel ia Garzia, State Tax Couun.,  June 29, 1983.) Pet i t ionerst argument that the

markup audit was erroneous and resulted ln an overstated sales tax llablllty is

untenable. The hearing held herein afforded them the opportunity to refute the

markup audlt, yet they failed to submit any evldence which would tend to show

the audit  results were in error.

B. That Tlno Italian Restaurant realized additional, unreported income of

$14,816.00  ln  1978 and $15,610.00  ln  L979 and the  par tners ,  A lber t  Constan t lno

and Al io Constant ino, had each real ized addit ional,  unreported income of hal f

o f  s a i d  a m o u n t s :  $ 7 , 4 0 8 . 0 0  i n  1 9 7 8  a n d  $ 7 , 8 0 5 . 0 0  i n  L 9 7 9 .

C. That the def ic iencies asserted against pet l t loners Albert  Constant lno

and Alio Constantino for New York City nonresident earnings tax for the years
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pet i t ioners (see Findlng of Fact1976 and 1977 are sustalned as conceded by

t r 1 6 t t ,  s u p r a ) .

D.  That  sec t lon  689(d) (1 )  o f  the  Tax  Law prov ides  tha t :

I t - I f  a taxpayer f l les wlth the tax conrmlssion a pet l t l ,on for
redeterminatlon of a deflclency, the tax commisslon shall have power
to determine a greater def ic l-ency than asserted in the not ice of
de f ic iency . . . i f  c la im there fore  is  asser ted  a t  o r  be fore  the  hear ing
under the rules of the tax comission."

E. That the Not ice of Def lc lency issued solely against pet i t ioner Al,bert

Constantlno on Jul-y 29, 1982, with respect to the New York State personal

l-ncome taxes of both Al-bert and Eleanor Constantino for the years 1978 and

L979, cannot be increased to ref lect only the def ic iencles relat lve to Albert

Constant inofs lLabl l i ty (by excluding the credits due Eleanor Constant lno)

since clai-m therefore was not asserted at or before the hearing held herein

(see F ind ings  o f  Fac t  t t6 t r ,  t t8 t t  and t t9 t ' ,  supra) .

F .  That  the  pena l t ies  asser ted  pursuant  to  sec t ion  "685(a) (2 ) "  on  the

not ices of def ic iency issued against pet i t loner Albert  Constant ino on JuIy 29,

1982 and Al io Constant ino on August 26, L982, wlth respect to New York City

nonresident earnl-ngs tax, are hereby abated (see Findings of Fact ttl0t' and

t t14 t t ,  supra)  .

G. That al l  penalt l -es,

Concluslon of Law "Ft', Egg3g,,

has not been establ ished.

H. That the pet i t lon of

of Def ic lency issued July 29,

together wlth such addit ionaL

with the except ion of those penaltLes addressed in

are sustained since reasonable cause for abatement

Tino Itallan Restaurant is denied and the Notice

l982 with respect to said pet i t loner ls sustalned

interest and penalties as may lawfully be owl,ng.
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I. That the petitlon of Albert Constantino and Eleanor Constantino ls

granted to the extent provided ln Conclusion of Larr t 'Ft ' ,  supra, and except as

so  gran ted ,  sa id  pe t l t ion  ls ,  in  a l l  o ther  respec ts '  den ied .

J. That the pet i t ion of Al lo Constant ino and Olga Constant ino ls granted

to the extent provided in Concl-usion of La\^r ttFtt, supra' and except as so

granted ,  sa ld  pe t l t lon  ls ,  ln  a l l  o ther  respec ts ,  den ied .

K. That al l  not ices of def ic iency issued against pet l t ioners Albert

Constant ino, Eleanor Constant lno, A11o Constant ino and Olga Constant ino, wlth

the except ion of those addressed in Conclusion of Lan "F"r -gpE, (wlth resPect

to abatement of certain specLf ied penalt ies) are sustained together with such

additlonal penalties and Lnterest as may 1awful1y be ow{ng.

DATED: Albany, New York

MAY 2 3 1995
STATE TAX COMMISSION

SSIONER

PRESIDENT


