
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

Samuel P.,  Jr.  & Ruth M. Connor

for Redeterminat ion of a Def ic iency or Revision
of a Determlnation or Refund of Personal Income
Tax under Artlcle 22 of the Tax Law for the Year
1  9 8 0 .

AFFIDAVIT OF },IAILING

State of  New York :
S S .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
7th day of November, 1985, he served the within not ice of Declsion by cert i f ied
nai l  upon Samuel P.,  Jr.  & Ruth M. Connor,  the pet i t ioners in the withln
proceeding, b)r  enclosing a true copy thereof in a securely sealed postpald
wrapper addressed as fol lows:

Samuel P.,  Jr.  & Ruth M. 'Connor

3505 Elnwood Avenue
Rochester,  NY L4610

and by depositing same enclosed
post off ice under the exclusive
Servlce within the State of New

That deponent further says
hereln and that the address set
o f  the  pe t i t ioner .

Sworn to before rne this
7 th  day  o f  November ,  1985.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the Pet l t ioner
forth on said rrtrapper ls the last knorrm address

pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
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Samuel  P . ,  J r .  &  Ruth  M.  Connor

for Redeterminat ion of a Def ic iency or Revision
of a Deterninat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 8 0 .

AFFIDAVIT OF MAILING

State of New York :
s s .  ;

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornmission, that he is over 18 years of age, and that on the
7th day of November, 1985, he served the wlthin not ice of Decision by cert i f ied
mai l  upon Robert  S. Landnan, the representat ive of the pet i t loners in the
withi .n proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert S. Landman
144 Exchange Street
Rochester ,  NY 14614

and by deposi t ing same enclosed in a postpald proper ly  addressed wrapper ln  a
post  of f lce under the exclus ive care and custody of  the Uni ted States Posta l
Serv lce wi th in the State of  New York.

That deponent further says that the sald addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last knor^m address of the representat ive of the pet i t ioner.

Sworn to before me this
7 th  day  o f  November ,  1985.

pursuant to Tax Law sect ior.  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

November  7 ,  1985

Samuel P.,  Jr.  & Ruth M. Connor
3505 Elnwood Avenue
Rochester ,  NY 14610

Dear  Mr .  &  Mrs .  Conno r :

Please take not lce of  the Decis lon of  the Stat ,e Tax Conniss i .on enclosed
herewl th.

You have now exhausted your right of review at the admini.strative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceeding ln  cour t  to  rev iew an
adverse decis ion by the State Tax Courmiss ion may be inst i tu ted only under
Art lc le  78 of  the Civ l1 Pract lce Law and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, wtthin 4 months from the
da te  o f  t h i s  no t i ce .

Inquiri,es concerning the computation of tax due or refund allowed in accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept. Taxation and Finance
Law Bureau - Li t igat lon Unit
Bul lding /19, St,ate Campus
Albany, New York L2227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r r s  Rep resen ta t i ve
Robert S. Landman
144 Exchange Street
Roches te r ,  NY  14614
Taxing Bureaurs Representat lve



STATE OF NEIi YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SAMUEL P. CONNOR, JR. AND RUTH M. CONNOR

for RedeterminatLon of a Def ic iency or for
Refund of Personal- Income Tax under ArtLcLe 22
of the Tax Law for the Year 1980.

DECISION

Peti t ioners, Samuel P. Connor,  Jr.  and Ruth M. Connorr 3505 Elrnwood

Avenue, Rochester,  New York 14610, f i led a pet i t ion for redetermlnat ion of a

deficiency or for refund of personal income tax under Article 22 of the Tax Law

for  the  year  1980 (F i1e  No.  50007) .

On Januarl  10, 1985, pet i t ioners advlsed the State Tax Commlssion, in

wrl-ting, that petitioners desired to walve a fornal hearing and to subnlt the

case to the State Tax Commission, wlth al l  br iefs to be submitted by Aprl l  26,

f985. After due considerat ion of the record, the State Tax Comnisslon hereby

renders the fol lowing decision.

ISSUE

Whether petitioner Samuel

operat lng loss carryover on his

where no such loss was clalmed

P. Connor,  Jr.  was ent l t led to

separate 1980 New York State

on pet i t ionersf jo lnt  Federal

FINDINGS OF FACT

claln a net

Income Tax return,

return.

1. Pet i t loners, Samuel P. Connor,  Jr.  and Ruth M. Connor,  f l led a joint

U.S. Individual-  Income Tax Return for L979. On this return, pet l t loners

reported a net capltal  gain of $4r198.95. This anount arose from a comblnat ion

of Mr. Connorrs net capital  losses and Mrs. Connorrs net capital-  gains.
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2. Pet i t ioners f i led separate New York State Income Tax resident returns

on a combined forn for the yeat 1979. On this return, pet i t ioners reported a

Federal  capltal  gain of $4r198.95. However,  Mr. Connor reported a capltal  loss

of $1r500.00 and, in conjunct lon therewith, a long-term capital  loss carryover

o f  $12,468.14 .  Mrs .  Connor  repor ted  a  cap l ta l -  ga ln  o f  $4 '854.86 .

3. Pet i t ioners f l led a jolnt  U.S. Individual Income Tax Return for 1980.

On th is  re tu rn ,  pe t l t ioners  repor ted  a  capLta l  ga in  o f  $12,155.00 .

4. Pet l t ioners f l led separate New York State Income Tax resident returns

on a combined fom for the year 1980. On thls return, pet i t loners reported a

Federal  capital  gain of $12r155.00. However,  Mr. Connor reported a capital

ga in  o f  $4 ,573.00  and Mrs .  Connor  repor ted  a  cap l ta l  ga in  o f  $2 '595.00 .  The

difference between the capital galn reported as the Federal amount and the sum

of Mr. and Mrs. Connorrs capltal  galn amounts reported to New York State, i .e. ,

$41987.00 ,  was  a t t r ibu tab le  to  Mr .  Connor fs  app lLca t ion  o f  h is  repor ted  1979

New York State capital  loss carryforward to the capltal  galns reported on hls

1980 New York State lncome tax return.

5. On January 5, 1984 the Audit  Dlvis ion issued a Not ice of Def ic lency to

petitioners asserting a deflciency of personal lncome tax ln the amount of

$949.49  p lus  in te res t  o f  $310.13  fo r  a  to ta l  amount  due o f  $Lr259.62 .  The

Statement of Audit  Adjustnent,  which had previously been issued to Mr. Connor '

explalned, to the extent Ln issue, that the startlng point ln conputlng New York

State personal income tax nas pet i t lonerst Federal  adJusted gross l -ncome; and

that since the long-term capital loss carryover lras not util ized ln computing

the  Federa l  Jo in t  cap i ta l  ga in  o f  $12r155.00 ,  the  long- te rm cap i ta l  loss

carryover could not be consldered ln calculat ing the separate capital  gain

amounts on the New York State personal incone tax return.
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CONCLUSIONS OF LAW

A. That sectton 6I2(a) of the Tax law provldes that:

t'The New York adJusted gross income of a resldent lndividual
means his federal  adjusted gross lncome as def ined ln the
laws of the United States for the taxable year,  l t i th the
modLflcat lons specif ied ln thls sect ion.

The nrodlfications to Lncome provided for in section 6L2 of the Tax Law are not

appl icable to the instant matter.

B. That sect lon 6I2(f)  of  the Tax Law provldes that:

"If husband and wife determine their federal- incone tax on
a joint return but determine their New York income t€u<es
separatelyr they shal l  determlne their  New York adjusted
gross incones separately as i f  their  federal  adjusted gross
incomes had been deternlned separately. t t

C. That i f  petLt ioners had elected to f i le separate 1980 Federal  income

tax returns there would not have been any long-term capital loss carryover

from 1979 avai lable to be deducted on the separate 1980 Federal  return. Slnce

Mr. Connor r i las not ent i t led to deduct any capltal  losses on hls 1980 Federal

income tax return he was not ent l t led to deduct any capital  losses on his 1980

separate New York State income tax return (20 NYCRR 116.6(d);  Matter of  Gurney

L ! ] f g '  5 1  N . Y . 2 d  8 1 8 '  r e v ' g  6 7  A . D . 2 d  3 0 3 ;  ,  S t a t e

Tax Coumisslon, January 31, 1984).

D. That since Mr. and Mrs. Connor flled separate New York State lncome

tax returns and slnce there ls no assert ion that Mrs. Connor erroneously

clalned a net operating loss deductlon, the Audit Divlslon should not have

asserted a deficLency of personal- lncome tax from Mrs. Connor.

E. That the pet i t ion of Samuel- P. Connor,  Jr.  and Ruth M. Connor is

granted to only the extent of Concluslon of Law t'Dtt and the Audit Divlslon is

directed to cancel the Not ice of Def lc lency insofar as i t  asserts a def ic lency



of personal lncome tax from !Irs.

o ther  respec ts ,  sus ta ined.

DATED: Albany, New York

N0v 0 '/ iggs
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Connor;  the Not. lce of Def ic iency ls,  in al l

STATE TAX COMMISSION

PRESIDENT

- - - \  
\  \ r ,rJrNvNX-=.-------


