
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

David J.  (Deceased) Colton

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal Income Tax under Art ic le
22 of the Tax Law and new York City Nonresident
Earnings Tax under Chapter 46, Ti t le U of the
Adurinistrat ive Code of the City of New York for
the Years 1976 and 1977.

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before ne this
28 th  day  o f  June,  1985.

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that  the said addressee is  the pet i t ioner
forth on said wrapper is the last known address

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
28th day of June, 1985, he served the within not ice of decLsion by cert i f ied
mai l  upon David J.  (Deceased) Colton, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

David J.  (Deceased) Colton
c/o Katheryn Colton
37 Sunset Drive
Sarasota, FL 33577

pursuant to Tax Law sect ion L74



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Mat ter  of  the Pet i t lon
o f

David J.  (Deceased) Col ton
AFFIDAVIT OF MAILING

for Redeterminat lon of a Def lc iency or for Refund :
of New York State Personal Income Tax under Art ic le
22 of the Tax Law and new York Clty Nonresident :
Earnings Tax under Chapter 46, Ti t le U of the
Administrat ive Code of the City of New York for :
the  Years  1976 and L977.

State of New York :
ss .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Courmlssion, that he is over 18 years of age, and that on the
28th  day  o f  June,  1985,  he  served the  w i th in  no t ice  o f  dec is lon  by  cer t i f ied
mai l  upon Gerald D. Groden, the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof In a securely sealed postpaid
wrapper addressed as fol lows:

Gerald D. Groden
Whitman & Ransom
522 F i f th  Ave.
New York, NY i0036

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper i .n  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l

ServLce wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive
of  the pet i t ioner  here in and that  the address set  for th on said wraPPer is  the

last  known address of  the representat ive of  the pet i t ioner .

Sworn to before me thLs
28 th  day  o f  June ,  1985 .

Authorized to a n is te r  oa
pursuant  to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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June 28 ,  1985

Dav ld  J .  (Deceased )  Co l t on
c/o Katheryn Col ton
37 Sunset  Dr ive
Sarasota,  FL 33577

Dear  Ms .  Co l t on :

Please take not ice of  the decis ion of  the State Tax Conmission enclosed
herewi th.

You have now exhausted your rlght of review at the administrative level.
Pursuant  to sect ion(s)  690 & 1312 of  the Tax Law, a proceeding in  cour t  to
revLew an adverse decis lon by the State Tax Courmiss ion may be inst i tu ted only
under Ar t lc le  78 of  the Civ l l  Pract ice Law and Rules,  and must  be commenced in

the Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom

the  da te  o f  t h i s  no t i ce .

Inqulries concerning the computation of tax due or refund allowed ln accordance
wi th th is  decis ion mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Litigation Unit
Building ll9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Gerald D. Groden
Whitman & Ransom
522 F i f th  Ave.
New York, NY 10036
Taxing Bureaurs Representat ive



STATE 0F NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

DAVID J. COLTON (Deceased)

for Redeterninat lon of a Def lc iency or for
Refund of New York State Personal Incone Tax
under Article 22 of the Tax Law and New York
Clty Nonresldent Earnlngs Tax under Chapter 46'
Tl t le U of the Admlnistrat ive Code of the Ctty
of New York for the Years 1976 and 1977.

Dec ls ion

Petl t loner,  David J.  Colton (deceased),  c/o Katheryn Colton (survivLng

spouse) ,  37  Sunset  Dr lve ,  Sarasota ,  F lo r lda  33577,  f l led  a  pe t i t lon  fo r  redeter -

ninat ion of a def lc lency or for refund of New York State personal lncome tax

under Article 22 of the Tax Law and New York Clty nonresldent earnings tax

under Chapter 46, Ti t le U of the Adninistrat lve Code of the City of New York

for the years L976 and 1977 (Fl1e No. 41838).

A smal1 clalms hearing was held before Al len Caplowalth, Hearlng Off lcer,

at the off ices of the State Tax Comission, I \so World Trade Center,  New York'

New York ,  on  August  21 ,  1984 a t  9 :15  A.M. r  w l th  a l - l  b r ie fs  to  be  subn i t ted  by

November 30, 1984. Pet l t ioner appeared by Gerald D. Groden, Esq. The Audit

D iv is ion  appeared by  John P.  Dugan,  Esq.  (Pau l  Le febvre ,  Esq. ,  o f  counse l ) .

ISSUES

I. I^fhether Davtd J. Colton was a nonresident partner in a New York law

partnershlp durlng 1976 and 1977 thereby subject lng his guaranteed payments

derived therefron to New York State and City income taxes on the basis that

such payments const i tuted a distr ibutLve share of partnership income.
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hrhether the penaltLes aseerted shoul-d be abated.

FINDINGS OF FACT

l.  Davld J.  Colton (herelnafter rr the decedentt ' )  dld not f l le New York

State personal Lncome tax returna or New York City nonresident earnlngs tax

re turns  fo r  the  years  1976 and 1977.

2. On Septenber 11, 1980, the Audit  Divis lon lssued a Statement of Audit

Changes to the decedent wherein guaranteed payments of $29,460.00 (1976) and

$29,661.00 (1977),  der ived fron the partnership Whitnan & Ranson' l rere detennlned

to be distr ibut lve shares of partnership income and accordlngly,  held taxable

for New York State and City purposes to the same extent as the partnershlpfs

New York  bus lness  a l loca t lon  percentages  o f  92 .487"  (1976)  and 91 .032 (1977) .

In computlng the decedentrs New York State tax l labl l i t ies for each of sald

years, the Audit  Divis lon al lowed the standard deduct ion of $2,000.00 and one

(1) exernpt ion. These al lowances were based on the fact that Federal  returns

were not provided for said years within which such information could have been

extracted. Accordingly,  on January 26, 1983, a Not ice of Def ic iency l ras issued

against the decedent for 1976 and 1977 assert ing New York State personal income

tax  o f  $4 ,037.53 ,  New York  C i ty  nonres ldent  earn ings  tax  o f  $339.59 ,  pena l t ies

o f  $ 2 , 2 7 2 . J / ,  p l u s  L n t e r e s t  o f  $ 2 , 2 8 8 . 9 5 ,  f o r  a  t o t a l  d u e  o f  $ 8 , 9 3 8 . 5 4 .  S a i d

penalt ies were asserted for New York State purposes for fal lure to f i le returns'

fai lure to pay the taxes determined to be due and fai lure to f l le declarat ions

of  es t imated  tax  pursuant  to  sec t ions  685(a) (1 ) ,  685(a) (2 )  and 685(c)  o f  the

Tax Law, respect ively.  For New York City purposes sini lar penalt les were

asser ted  pursuant  to  sec t ions  U46-35.0(a)  and U45-35.0(c )  o f  the  Adn in is t ra t i ve

Code of the Citv of New York.
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3. Decedent 's representat lve al leged durlng the hearl ,ng held hereln that

the decedent nas never a partner l-n the law partnerehip Whitman & Ransom, or

any predecessor f l rn.  Accordlngly,  l t  was argued that the decedent '  a nonresldent

of New York durLng the years 1976 and 1977, Lras not l lable for New York State

and New York Clty taxes on hle Lncome derived fron Whitman & Ransom slnce he

nas not a partner and no services were rendered by hln ln New York durlng sald

years .

4. The decedent was a member of the New York Bar and prLor to

1969, pract iced law as a partner in the f l rn of Colton and Plnkhan.

agreement dated May 1, 1969, Colton and Pinkhan merged lnto the law

May 1,

By  le t te r

fLrm Parr,

Doherty,  Polk & Sargent.  Said agreement provlded, lnter al ia '  that:

a.  "The merged f i rm wi l l  be known as Parr,  Doherty,  Polk E
Sargent r  and your names w111 appear on the let terhead as t tcounsel".

You wl l l  not have the status or responslbi l - l t ies of a partner."

b. " I . le wl l l  supply you with approprl-ate of f  lces in space which
the f l rm has taken on the fourth f loor of thls buiLdtng, and at the
f i rmrs expense w111 provlde each of you wLth a secretary and other
customary off lce services. I t  is our understanding that you wi l l
expect to br lng your present secretarLes who are now receiving
salar ies not in excess of $150 per week with you and that they wl l l
become employees of the f i rm."

c.  ' fWe understand that you wi l l  br ing such of your present
off ice furni ture with you as you lni t ia l ly expect to use. Space wi l l
also be provided for such books from your llbrary as you nay wish to
br ing  w i th  you. "

d. " I , lh i le i t  is expected that you wi l l  part ic ipate in the work
on behalf  of  your cl lents to the extent that you are abl-e to do so,
we agree to make avallable to you for servlces on behalf of your
cl lents such t ime of our 1egal staff  as may be necessary to service
your cl ientsf  requirements properly. t t

e.  I t  ls our f i rmts pol icy to make al l  new business accepted in
the off ice subject to the wrl t ten approval of  our partners and thLs
pol lcy w111, of course, appl l  to the business introduced by you."

f .  t t l t  is the pract ice of the f i rm to conslder as income from
the prac t ice  o f  law a l l  d i rec to rs r l  eXecUtors t ,  t rus teesr ,  admin is t ra -
torsr,  guardiansr and conservatorsr fees, commisslons and al lowances,
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a l l  sa la r les  as  an  o f f l cer  o f  a  corpora tLon,  a l l  f lnders r  fees  or
other commissLona or remunerat lon of a elnl lar type, al l  fees and
compensat l-on of any publ lc or semi-publ ic off lce, al l  royalt les fron
the sale of books, magazlne art lc les and panphletsr and al l  salar les'
fees and honorar la for epeeches and teaching engagements, together
with any expense al lowances in connect ion wlth any of the foregoing,
to the extent these exceed the amount of expenses actual ly lncurred,
and thls same rule w111 apply to the amounta that !1111 be turned lnto
the f l rm by you, l t  belng the Lntent lon that al l  incone except Lncome
from personaL lnvestments shal l  be considered f l rm lncome.tt

g.  "Each of you wtl l  be ent i t led to receLve one third (1/3) of
the gross fees (excludlng therefrorn al l  disbursements) received from
buslness introduced by hin."

h .  t tMr .  Co l ton  ls  no t  to  rece ive  a  d rawlng  account . . . "

5.  In Aprl l  L97O, Parr,  Doherty,  Polk & Sargent nerged lnto the New York

City law f i rm of Whitnan, Ransom & Coulsonr the comblned pract ice cont lnuing

under the name of Wtritnan & Ransom. The decedent continued as ttof counsel-tt to

I,lhitnan & Ransom, however, there is nothing ln the record which would establish

the exact nature and terms of the decedentrs relat ionship with l . Ihi tman & Ransom

commeneing with the Aprl l -  1970 nerger unt l l  March 31, I976.

6. On March 31, 1976, the decedent entered into an agreement wlth I ' I t r l tman

& Ransom (hereinafter I 'The partnership") wherein i t  was provided that:

ttWHEREAS, Colton has been counsel and a consultant to W&R (Wtritnan
& Ranson) and

WHEREAS, the parties desire to continue such arrangement for an
add i t iona l  2  year  per iod  end ing  3 l3 I /78 .

NOW, THEREF0RE, the part ies agree as fol lows:

l .  Colton shal l  serve as counsel and a consultant to LI&R for
the durat ion of the partnership agreement dated as of Apri l  1,  1976'
to  w i t ,  un t l l  March  31 ,  1978.

2 .  For  such 2  year  per iod ,  Co l ton ,  dur ing  h is  l i fe t ime,  sha l l
b e  p a i d :

(a )  For  each year  20% o f  the  f l rs t  $100,000 o f  fees  rece ived
by I , f&R during such year from cl ients or iginated by Colton and 33 L/3"1
o f  the  excess  over  $100,000 o f  such fees .  Such amount  sha1 l  be  pa id
to Co1ton fron t ime to t ime during the year to the extent of at  least
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607" of the total  amount,  wlth the balance L/2 on Apri l  15, I /2 on
June 15 next succeeding the end of the f l ,scal  year for rhlch such
fees  are  to  be  pa td .

(b) Such addl- t lonal amounts based on excePtional contr l -
butlons or profits as the lJ&R ![anagement Comrlttee, ln lts eole
dlscret ion, may determlne.

(c) Any and al l  advances and dlsbursenents to or on behalf
of  Colton as shown on the books of W&R shalL be charged agalnst and
reduce the above amounts commencing wlth those f l rst  due. In addlt ton'
any charges, direct or lndirect,  inposed by any third party against
any amount payable hereunder or on the firur lncome allocated to such
payments shaLl be charged against and reduce the above amounts
commenclng with those f i rst  due.

3. Colton shal l  be avai lable for consultat ion wlth rePresenta-
t ives of W&R or i ts c l lents at such reasonable t imes and places as
W&R nay determine ln connect ion wlth the business of the partnership
shal l  not,  direct ly or lndirect ly,  alone or with any other f i rn or
person, engage in any other law pract ice or related occupat lon
without the consent of the Management ConurLttee. Except as authorlzed
by the Management Comlttee, he shal l  contr lbute to the f i rm al l
income which shall come into his hands fron the practlce of the law
and related act lv i tLes to the extent permlt ted by law, lncluding
fees, al lowances for services rendered pursuant to court  appolntment,
salary and honorar ia for l r r i t lng, speaking or teaching, commisslons
as administrator or executor of any decedent I  s estate or as personal
trustee, testamentary or jl3g l!Lg, but not including fees or
salary received as a directoiof any coporat lon or such other sLni lar
items of income whlch ln the sole discretion of the Management
Comnit tee are properly not lncome of the f i rn.  Colton sha1l nake
ful l  disclosure to the f i rm in respect of l tens of incone received by
hln from the pract ice of 1aw and related act iv l t ies regardless of
whether they are excluded fron firn lncome as above set forth.

4. I t  is contemplated by the part ies hereto that the payments
referred to under paragraph 2 are guaranteed paynents of partnershlp
incone under $736(a) of the Internal Revenue Code and deduct lble by
i t  as ordinary and necessary business expenses for federal  l -ncome and
other tax purposes. Colton covenants for himself  and for his heirs
and assigns that he wi l l  not make any claims or representat ion as to
the income tax nature of such payments which are inconsistent with
the intent expressed in this paragraph.

5. The paynents provided for in paragraph 2 are to be nade
solely out of  f i rm income and shal l  not be a l iabl l i ty of  any Partner
of W&R and shal l  not be payable out of f i rm capital .

6.  The paynents cal led for Ln paragraph 2 may be teruinated'
nodlf ied or reduced prospect ively upon the aff i rnat ive vote of 757. of
partners in hI&R, such percentage to be determined on the basls of the
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respective interests of the partners l-n W&R income rather than a per
cap i ta  bas is .

7, So far as feasible, Colton shall- be allowed to continue to
particl-pate in W&R's 1ife, health and accident insurance plans, lts
Keogh pension plan and any other sinilar prograns in which partners
generally nay participate.

B. AJ-1 paynents made under this agreement to Colton sha11 be
made and accepted by hin in ful-l- and conplete satisfaction of any and
all interest in W&R, or its incone or assets in any and al-l- cl-ains
which he nay now have or in the future might have ln W&R, or its
income or assets.

9, In the event that any controversy or claim arising out of
this agreement cannot be settled by the parties, or their l-egal
representatives, such controversy or clain shal-l be settl-ed by
arbitration in accordance with the then current rules of the Anerican
Arbitration Association and judgnent upon the award may be entered in
any court  havlng jur isdict ion thereof."

7. Pr ior to 1974, the decedent was a New York resident.  His services

rendered for the partnership were so rendered fron office space provided by the

partnership at i ts business premises. The expenses for such off ice spacer as

well as for secretarial services provided to petltioner by the partnership,

were borne by the partnership.

B. During 1974 tte decedent changed his residence to Fl-orida. A11

services rendered to the partnership by the decedent during 1976 and L977 were

in the nature of telephone consultations respectlng clients originated by hin.

A11 actual services rendered for the decedentrs cl ients were rendered by

partners or employees of the partnership.

9. The fees derived fron the decedentrs cl ients were paid direet ly to the

partnership.

10. During the years at issue, the decedent 's compensat ion derived fron

the partnership was conputed based solely on a percentage of fees received by

the partnership fron clients originated by the decedent. No additional anounts
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were pald to the decedent.  He dld not share ln the prof i ts nor was he charged

wlth the losses of the partnership.

l l .  The decedent ts  representa t l , ve  contended tha t :

a.  the decedent had no volce Ln partnership matters

b. the decedent l ras not a slgnatory to the partnershlp agreenent
of Whltrnan and Ransom

c. the decedent l ras not requlred to make any contr lbut lon to
partnershlp eapltal and did not make any such contrlbutlon

d.  the  decedent fs  name appeared on  the  par tnersh lp rs  le t te rhead
as "o f  counse l t t .

Nelther the partnershlp agreement nor a copy of the partnershlp I  s statLonery

was submitted lnto evldence.

12. In response to an Audlt  Divis ion lnqulry,  Byrnes & Baker,  the CPA f i rn

that prepared the partnershlprs tax returns, submitted the fol lowing statement

with respect to the taxabi l i ty of  the decedent 's income from the partnership:

"Federal Income Tax

There is attached a copy of your Schedule K-l  of  the Whltnan &
Ransorn Federal  Forn 1065. I t  sets out your shares of partnership
lncome and of the var ious deduct lons and credits.  I t  also states the
schedule and Line of vour Form 1040 on which the arrount is to be
entered .

New York State and City Incone Tax

As the amounts you recelved from Whitnan & Ransom were Guaranteed
Payments, as def ined in Sect ion 707(c) of the Internal Revenue Code,
for services rendered outside New York State, no part  thereof need be
reported for New York State or City income tax purposes. I f  you have
no other New York State or City source l-ncome, You need not f i le
re tu rns .  r l

13. According to the Federal  partnership schedules K-l ,  I 'Partnerrs Share

of Income, Credits,  Deduct lons, etc. t ' ,  which were lssued to the decedent for

the  par tnersh lp 's  f l sca l  years  ended March  31 ,  1976 and,  March  31 ,  1977,  the

partnership reported the decedentts compensat ion for each of sald years as a
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dlstr lbut lve share of partnershlp lncome. Both schedules K-l  lndicated that

the decedent malntained a capltal  account Ln the partnerehlp. The Schedule K-l

for f lscal  year ended March 31, 1977 shows the I 'date partner jolned partnershlp[

as  "6 -30-69" .  0n  d ls t r ibu t lon  schedu les  a t tached to  each o f  the  schedu les  K-1 ,

the decedent hras l lsted as a partner and his dlstr lbut lons were character lzed

as t tguaranteed payroent to non-resident partnerrr .

L4 .  Cop les  o f  the  decedent rs  federa l  re tu rns  fo r  1976 and 1977 were  no t

provided at the hearing. The decedentts representat ive had no knowledge of how

the income derlved fron the partnershlp was characterLzed on the decedent 's

returns for said years.

15. The decedentrs representatLve argued that provislon number 4 of the

agreement dated March 31, L976, with respect to the character lzat lon of Payments

to the decedent as "guaranteed payments of partnership lncome under $736(a) of

the Internal Revenue Coder" was lncluded ln said agreement for the sole purpose

of insuring the deduct ibl l l ty of  such pa;rrnents by the partnership (see Findlng

of Fact t '6t t ,  
9g21g.).

15. The decedentrs representat ive argued that the penalt ies asserted

shoul-d properly be abated since the returns for L976 and 1977 vere not f i led

based on the advice of the partnershipts accountants (see Flnding of Fact r '12",

supra) .

L 7 .  T h e  d e c e d e n t r s  p r o p o s e d  f i n d l n g s  o f  F a c t  l ,  4 , 5 ,  1 , 0  a n d  1 1  a r e

accepted and have been incorporated lnto the decision hereln. The decedentrs

proposed f ind ings  o f  fac t  2 ,  3 ,  6 ,  7 ,  8  and 9  and re jec ted  as  they  have no t

been supported by the evidence.
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CONCLUSIONS OF LAW

A. That al though the decedent dld not share ln the prof l ts and losses of

I , lh l tman & Ransom durlng the years at lssue, he was, however '  compensated by a

guaranteed percentage of the partnershlprs fees which or igJ.nated frorn his

cl lents.  Such guaranteed Lncome was shown on both the Federal  schedules K-I

issued to hfun and the partnershlprs dlstr ibut lon schedules, which l lsted hln as

a partner.  The decedentts argument that he was not a partner of said Partner-

ship st-nce he dtd not particlpate in tts management and because he was physlcally

located ln Flor ida ls unpersuasl-ve (See Matter of lJelnf lash v. I l4 l I '  93 A.D.2d

3 6 9 ) .

B. That sect lon 736 of the Internal Revenue Code is t l t l -ed I 'Payments to a

re t i r ing  par tner . . . " .  S ince  prov ls ion  l l4  o f .  the  decedent 's  agreement  w l th

Whitman & Ramsom states that the decedent t  s conpensat ion const i tutes I 'guaranteed

pa)rments of partnership l -ncome under $736(a) of the Internal Revenue Code", i t

is evldent that both the decedent and the partnershlp consldered the paynents

at issue to be payments to a ret i r ing partner.

C.  That  Treasury  Regu la t lon  sec t ion  1 .736-1( l i )  s ta tes  tha t  a  re t i r l -ng

partner is t reated as a partner unt l l  h is lnterest ln the partnership Ls

conpletely l iqutdated. Since under the terms of the decedent 's agreement with

the partnershlp, his interest was not completely l lquldated unt l-1 March 3l '

1978, the decedent is considered to have been a partner during the years at

lssue herein.

D. That Treasury Regulat ion $1.707-1(c) provides that guaranteed paynents

are regarded as a partnerrs distr ibut ive share of ordinary income. Therefore,

the guaranteed payments at issue are considered to be a distr ibut ion of Partner-

ship lncome and accordingly,  are subject to New York State Personal lncome tax
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to the extent such dlstrLbut lon was derlved fron New York sources. Therefore,

the guaranteed pa)ments at Lssue are taxable for New York State purposes on the

basls of the partnershl"prs New York buslness al locatton percentages (20 NYCRR

r34 .2(b)  )  .

E.  That  sec t lon  U46-1 .0( f )  o f  the  Adn in is t ra t l ve  Code o f  the  C l ty  o f  New

York deflnes I'net earnlngs from self-enploymentrr, on whlch the New York Clty

nonresldent earnings tax is inposed, as net earnlngs from self-enployrent as

d e f i n e d  l n  I . R . C .  $ 1 4 0 2 ( a ) .  I . R . C .  $ 1 4 0 2 . ( a )  d e f i n e s  " n e t  e a r n i n g s  f r o m

self-emplo)rmenti l  as fol lows:

i l ( t )he gross income derived by an indlvidual-  f rorn any trade or
busl-ness carr ied on by such lndivldua1, less the deduct lons al lowed
by this subt l t le which are attr ibutable to such trade or buslness'
plus hls dlstributlve share (whether or not dtstrtbuted) of incone or
loss descrlbed in sect ion 702(a) (8) f rom any trade or business
car r ied  on  by  a  par tnersh lp  o f  wh ich  he  is  a  member . . . " .

Therefore, s ince the decedent \ras deemed to be a partner in Whltnan &

Ransom for tax purposes during the years at lssue hereln, he is l iable for New

York City nonresident earnlngs tax on the portion of his dlstributlve share of

partnership income derived from New York City sources'  which, ln the instant

case, is the same as that der ived from'New York State sources.

F. That al lo lrance of the standard deduct lon and one (1) exenPtion in

computing the decedentrs tax liability ls deemed proper since his Federal

returns f i led for the vears at issue l tere not nade avai lable.

G. That there was reasonable cause for the decedent to have bel- ieved he

was not subject to the instant taxes. Accordtngly,  penalt les asserted pursuant

to  sec t ions  685(a) (1 )  and 685(a) (2 )  o f  the  Tax  Law and sec t ion  U46-35.0(a)  o f

the Administrat ive Code of the City of New York are cancel led. However '  the

pena l t ies  asser ted  under  sec t ion  685(c )  o f  the  Tax  Law and U46-35.0(c )  o f  the

Adninistrat ive Code of the Cltv of New York for fai lure to f i le New York State
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and New York City declarat lons of est lnated tax are sustalned slnce reasonable

cauae does  no t  cons t i tu te  I  p roper  bas ls  fo r  cance l la tLon o f  sa ld  pena l t les .

H. That the pet l t ion of Davld J.  Colton ls granted to the extent provlded

ln Concluslon of Lanr "G", €l f !g,  and except as so granted, sald pet i t lon ls,  ln

a l l  o ther  respec ts  den led .

I .  That except nl th respect to the cancel lat lon of certaln Penalt les as

provlded ln Conclusion of Law "G", gpE, the Not lce of Def lc iency dated

January  26 '  1983 is  sus ta ined.

DATED: Albany, New York STATE TAX COMMISSION

JUN 2 B 1985
PRESIDENT


