
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Alva Cody

for Redetermlnatlon of a Deficlency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art lc le 22 of the Tax Law for the Year
r980 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
l6th day of July,  1985, he served the withln not lce of Declslon by cert i f ied
mai l  upon Alva Cody, the pet i t ioner in the within proceedlng, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Alva Cody
P . O .  B o x  1 1 4
Malden-on-Hudson, NY L2453

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off lce under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of  the  pe t l t ioner .

sald addressee is  the pet . l t ioner

said wrapper is the last known address

Sworn to before me this
16 th  day  o f  Ju l y ,  1985 .

ter  oaths
pursuant to Tax Law sec t i on  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat, ter of  the PetLt lon
of

AIva Cody

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Personal- Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 8 0 .

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the St,ate Tax Cornmlssion, that he is over 18 years of age, and that on the
16th day of July,  1985, he served the within not ice of Decision by cert l f ied
mai l  upon Edward E. Strohsahl,  the representat ive of the petLt ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid rsrapper addressed as fol lows:

Edward E. Strohsahl
Schirmer & Ilrdltcka
P . O .  B o x  2 4 0 ,  3  L a f a y e t t e  S t .
Sauger t ies ,  NY L2477

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off lce under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the rePresentat ive
of the pet i t ioner herein and that the address set forth on sald l t rapper ls the
last known address of the representat lve of the pet i t ioner.

Sworn to before ne thLs
16 th  day  o f  Ju l y '  1985 .

r  oathsAuthorized to adminis
pursuant to Tax Law ,qec t ion  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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Ju ly  16 ,  1985

Alva Cody
P . O .  B o x  1 1 4
Malden-on-Hudson, NY L2453

Dear Mr. Cody:

Please take not ice of the Decisi .on of the State Tax Cornrnisslon enclosed
herewith.

You have now exhausted your r ight of  review at the admLnistrat lve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to revieht an
adverse decision by the State Tax Cornurission may be instituted onl-y under
Art ic le 78 of the Civl l  Pract l .ce Law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany Countyr within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
hri th this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat lon Unit
Bui lding / /9,  State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Edward E. Strohsahl
Schirmer & Hrdlicka
P . O .  B o x  2 4 0 ,  3  L a f a y e t t e  S t .
Saugert ies, NY 12477
Taxlng Bureauf s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ALVA G. CODY

for Redetermlnat ion of a Def ic iency or for
Refund of Personal Income Tax under AttLcLe 22
of the Tax Law for the Year 1980.

DECISION

Peti t ioner,  Alva G. Cody, P.O. Box l14, Malden-on-Hudson, New York 12453,

filed a peti.tion for redeterminatlon of a deficl-eney or for refund of personal

Lncome tax under Artlcle 22 of the Tax Law for the year f980 (FlIe No. 41898).

On March 8r 1985, pet l t l .oner,  by l ts representat ive, Edward E. Strohsahl,

Esq.,  f l led a walver of hearing and requested that thls matter be declded by

the State Tax Comml-sslon on the basis of the exlstLng record. After due

consideration, the Tax Commission renders the following declsion.

ISSUE

Whether petLt ioner hras a person required to col lect,  t ruthful ly account

for and pay over wlthholding taxes of Cody Lumber Company, Inc., who willfully

failed to do so and ls thus l-labl-e to a penalty under sectlon 685 (g) of the Tax

Law, where said corporation had made an asslgnment for the beneflt of creditors

effect lve during the perLod in issue.

FINDINGS OF FACT

1. On Novernbet 29, 1982, the Audit Divlsion issued a Notice of Deflcien-

cy, along with a Statement of Def ictency, assert ing a penalty pursuant to

sect lon 085(g) of the Tax Law agalnst pet i t ioner,  Alva G, Cody'  as a Person

requlred to collect, truthfully account for and pay over withholdlng taxes of
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Cody Lunber Company, Inc. (" the Conpany") in the amount of $1'310.57 for the

perlod Apri l -  1,  1980 through June 15, 1980.

2. The Conpany nas a corporatlon engaged in the operation of a l-umber

yard and a retall home lnprovement facility and ln the construction of pre-cut

hones. The Company experienced f inancial  di f f icul- t ies and, in Apri l ,  1980,

Union National- Bank (rrthe Bank"), which held notes of the Conpany secured by a

mortgage and securlty agreements, advised the Company that it lntended to call

ln lts obligatlons. On April- 9, 1980, the Company executed an Instrument of

Peaceful Possession and dellvered it to the Bank and the Snall Buslness Adnini-

stratLon thereby deliverlng control and possesslon to the Bank of the invent-

ory, equipment, furniture and flxtures, and accounts recelvable of the Conpany.

The Bank took physleal possession of the property and the Conpany removed

ltsel f  f rom the premises. Pet i tLoner hras retalned to supervise the closing of

the facllity, to act as a watchman for the property and to conclude the con-

struct lon of several  projects remalning to be completed.

3. On ApriL 2l, 1980, the Company executed an Asstgnnent for the Beneflt

of Creditors in favor of one Harrls D. Lelnwand. The assignee issued notice of

such assignment to the creditors of the Company. At the tlme the Bank took

possession, Lt  appl led al l -  of  the Companyrs funds on deposit  in the Bank

against the Conpanyts indebtedness, leaving a zeto balance ln l ts accounts.

The Conpany completed construction of the unfinished projects durlng the months

of April, May and June, 1980. A1-1- expenses incurred in this work, lncludlng

payroll, were paid by advances by the Bank through the Companyts account. A11

paynents to the Conpany after April 10r 1980 were collected by the Bank and all
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paynents made by the Conpany had to be authorized by the Bank. Several em-

ployees of the Company rernained on the job to complete the work Projects and

assist in the closing of the business. During the period in issue, whLch

includes the final- three months of the Companyrs operation, no taxes were

withheld fron enployee wages and paid over to the Department of Taxation and

Finance by either petitioner, the Bank, or the assignee, although all three knew

or were in the position to know that such taxes were not being wlthheld and

paid over. It is not clear from the record whether the Bank refused to author-

ize Company checks in payment of withholding taxes.

CONCLUSIONS OF LAW

A. That sect ion 685(9) of the Tax Law provides that any person required

to co11ect, truthfully account for and pay over personal income tax, who

will-fully fails to collect such tax or truthful-ly account for and pay over such

tax or wi11fu11y attempts in any manner to evade or defeat the tax or the

payment thereof, shal-1, in addition to other penalties provided by 1aw, be

1iab1e to a penalty equal to the total amount of the tax evaded, or not collect-

ed, or not accounted for and paid over.

B. That sect ion 685(n) of the Tax Law def ines the word "person",  for the

purpose of sect ion 685(g),  and reads as fol lows:

"For  purposes  o f  subsec t ions  (g ) . . . the  te rm person inc ludes  an
individual-, corporation or partnership or an officer or employee of
any corporat ion ( including a dissolved corporat ion),  or a nember or
employee of any partnership, who as such officer, enployee or member
is under a duty to perforn the act in respect of which the violation
occurs .  "

C. That an assignnent for the benef l- t  of  creditors is def ined as "a

voluntary transfer by a debtor of al-l- of his property, to a trustee of his own

selection, for adninistration, l-iquidation and equitable distribution anong his
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credi. tors."  (Law Revision Comrnission Reports [1950],  p.  297).  The assignor ls

divested of the 1ega1 and equitable estate which is vested in the assignee

subject to the uses and trusts in favor of the creditors (Bernstein v.  Raff ,

140 Misc. 353, 355).  Upon passage of t i t1e, the assigned assets are deemed to

be in custodia legis and cannot be taken from that custody without the consent

o f  the  cour t  (M.  Mi rzoef f ,  Inc .  v .  Fos ter  &  Chadwick  Fur  Co. ,  Inc . ,  36  Misc .2d

860, 861).  The trust created by an assignment ceases when the debts are paid

or dl-scharged (Selden v. Verni l -ya, 3 N.Y. 525, 532).  Pr ior to a ful- l -  admLn-

istration of the assigned estate, however, the trust may be terminated by

agreement with the creditors ( Id.) .

D. That the Company, by executing the assignment for the benefit of

creditors,  completely divested i tsel- f  of  al l  interest in i ts assets. As

president of the Company, petitioner, therefore, no longer had any responsibil-

i ty for the disposit ion of the Conpany's assets including bank accounts.

Petitioner no longer had the power to sell any assets to obtain noney to pay

taxes; nor was this an agreement which petitioner could unilaterally rescind

because he disapproved of the disposit ion of the assets. He, thereforer did

not breach any duties imposed by sections 671 arrd 674 of the Tax Law. The

cases cited by the Audit Division are inapposite because none of them involved

an assignment for the benef i t  of  creditors.  In each case, the taxPayer re-

tained some authori ty over the disposit ion of the assets. Pet i t ioner l -ost al-1

such responsibi l i ty and authori ty in the present case and, as a result ,  he

ceased being a person required to co1lect, truthfully account for and Pay over

withholding taxes of the Company.



E. That the pet i t lon of Alva G.

f ic lency issued November 29, 1982 is

DATED: Albanyr New York

JUL 16 1985
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Cody is granted and the Notice of De-

cancel led.

STATE TAX COMMISSION


