
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Winston Chung
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revislon
of a Determination or Refund of NYS Income Tax
under Art ic le 22 of the Tax Law for the Years
1 9 7 8  &  1 9 7 9 .  :

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Cosmission, that he is over 18 years of age'  and that on the
23rd day of May, 1985, he served che within not ice of decision by cert i f ied
rnai l  upon Winston Chung, the pet l t ioner in the wlthin proceeding'  bI  encloslng
a true copy thereof in a securely sealed postpaid \rrapper addressed as fol lows:

tr{inston Chung
1 1 7  H e s t e r  S t .
New York, NY 10002

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the sald addressee ls the pet i t loner
forth on said htrapper is the last knonm address

Sworn to before me th is
23 rd  day  o f  May ,  1985 .

Authorized to a
pursuant to Tax

is te r
sec t i on



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

h/inston

the Pet i t ion

Chung
AFFIDAVIT OF MAILING

for Redetermlnat ion of a Def ictency or Revision
of a Determination or Refund of NYS Income Tax
under Art ic le 22 of the Tax Law for the Years
1 9 7 8  &  1 9 7 9 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commlssion, that he is over 18 years of age, and that on the
23rd, d,ay of May, 1985, he served the within not ice of decision by cert i f led
nai l  upon Al len Wu, the representat ive of the pet i t loner ln the within
proceedlng, by enclosi .ng a true copy thereof in a securely sealed postpald
wrapper addressed as fol lows:

Allen Wu
2L7 Broadway, 5th Fl.
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet l t loner hereln and that the address set forth on said htrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before ne this
23rd d,ay of May, 1985.

in is ter  oa hs
t 7 4pursuant to Tax Law sect ion



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

l4ay 23, 1985

Winston Chung
1 1 7  H e s t e r  S t .
New York, NY 10002

Dear Mr.  Chung:

Please take not lce of  the decis ion of  the State Tax Cornmiss ion enclosed
herewi th.

You have now exhausted your right of revlew
Pursuant to sect lon(s) 690 of the Tax Law,
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Pract ice Law
the Supreme Court of  the State of New York,
the  da te  o f  th is  no t ice .

at the admlnistrat ive level.
a proceeding in court  to

Conmlssion may be inst l tuted only
and Rules, and must be conmenced ln
Albany County, wlthin 4 months from

Inquiries concernlng the computation of tax due or refund al-lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Fl,nance
Law Bureau - Lltigation Unit
Bui lding #9, State Canpus
Albany, New York 12227
Phone l t  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Allen Wu
2I7 Broadway, 5th Fl- .
New York, NY 10007
Taxing Bureaurs Representat ive



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

WINSTON CHUNG

for Redeterminat ion of a Def lc iency or for
Refund of Personal Income Tax under ArtLcLe 22
of the Tax Law for the Years 1978 and 1979.

DECISION

Peti t loner,  Winston Chung, 117 Hester Street,  New York, New York 10002,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Article 22 of the Tax Law for the years L978 and 1979 (Flle

No. 42822).

A hearing was held before Daniel  J.  Ranal l i ,  Hearlng Off icer,  at  the

offices of the State Tax Commission, lbo hIorld Trade Center, New York' New

York ,  on  February  4 ,  1985 a t  1 :30  P.M.  Pet i t ioner  appeared by  A l len  Wu,  Esq.

The Audit  Divis ion appeared by John P. Dugan, Esq. (Michael Git ter,  Esq.,  of

counse l ) .

ISSUE

whether the Audit  Divis lon

income based on an audit of his

properly deternined pet i t ionerrs addit lonal

g rocery  s to res .

FINDINGS OF FACT

1. Pet i t ioner,  Winston Chung, f i led New York State incone tax resident

returns with Ctty of New York personal-  lncome tax for the years 1978 and L979.

2. On December 9, L982, as the result  of  a f ie ld audit ,  the Audit  Divls ion

issued two not ices of def ic iency against pet l t ioner.  The f i rst  was ln the

amount  o f  $3 ,807.87  p lus  pena l ty  o f  $190.39  and ln te res t  o f  $1 ,435.07  fo r  a

total  due of $51433.33 for the year 1978. The second not lce was in the amount
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$7 ,124.14  p lus  pena l ty  o f  $356.2 !  and.  in te res t  o f  $21079.32  fo r  a  to ta l  due

$ 9 ' 5 5 9 . 6 7  f o r  t h e  y e a r  7 9 7 9 .

3. Pet i t ioner,  dur ing the years in issue, owned and operated two grocery

stores, The Eurasia Grocery Store ("Eurasla") and the E & A Grocery Store

( ' rE & Ar ') .  The stores have subsequent ly gone out of business due to numerous

burglar ies and thefts,  increases in rent and general  f i -nancial  hardship as a

result  of  their  being located in an economical ly depressed area.

4. On audit ,  the auditor found that pet l t loner kept very l ln i ted books

and records. He asked pet i t ioner for al l  the expense receipts,  purchase

invoices and bi l ls pet i t ioner kept,  however,  pet i t ioner told hin that,  because

of numerous burglar ies, most of the records of the stores had been destroyed.

At the t lme of the audit ,  the only records made aval lable to the auditor were

sone bank statements and cancel led checks.

5. For 1978, the sales tax returns of Eurasia reported gross sales of

$50r375.00 .  On Schedu le  C o f  pe t i t ioner rs  Federa l  income tax  re tu rn ,  however ,

he  repor ted  gross  sa les  o f  $39 1290.00  fo r  the  same year .  The aud l to r ,  there fore ,

took  the  d i f fe rence o f  $11,085.00  and added l t  to  pe t i t ioner 's  1978 income as

unreported gross sa1es. 0f the purchases and expense deduct lons claimed by

pet i t ioner for E & A in 1978, the auditor disal lowed $21 rL28.05 due to lack of

adeouate substant iat lon.

6 .  Wi th  respec t  to  taxab le  year  1979,

in claimed purchases and expense deductlons

claimed purchases and expense deduct lons of

was based on a lack of substant iat ion.

aud i to r  d isa l lowed $30,560.75

E u r a s i a  a n d  $ 1 5 ' 9 4 8 . 6 7  l n

A. In both cases the disal lowance

the

o f

E &

7. Subsequent to the audit ,  pet i t ioner produced a large number of purchase

invoices. The auditor,  however,  would not al low the invoices because the
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lnvoices ei ther were undated, had no del ivery address or had the dates al tered

so that it was inpossibLe to determine whether the invoices ldere for the years

1n issue or whether the del iver ies were to pet i t ionerts stores.

8. Pr ior to the hearing, pet i t ioner obtained l-et ters from several  of  hls

suppl lers which let ters were introduced ln evidence. The let ters indicated

cash purchases for Eurasia durlng L979 as fol lows:

Suppl ier

Kossa r t s  Bake ry ,  I nc .
Tip Top Farms,  Inc.
G. La Rosa & Son
ITT Continental Baking

Company,  Inc .  3 r242. I3

T O T A L  $ 9 , 8 4 6 . 5 9

Petl t ioner produced no simi lar evidence of purchases for Eurasia for 1978 or

for E & A for ei ther year in issue.

9 .  The aud i to r  had d isa l lowed $1 ,84 f .63  o f  $2 ,590.13  in  u t iU ty  exPense

deduct ions claiured for E & A in 1978. At the hearing, pet i t loner submitted

evidence of cancel led checks drawn to Consol idated Edison total l ing $L'732.L7

for E & A during 1978. Pet i t ioner also submitted evidence of checks drawn to

New York Telephone Co. The auditor, however, explained that no telephone

expenses had been disal lowed for ei ther store for ei ther year Ln issue.

CONCLUSIONS OF LAW

A. That 20 NYCRR 152.1(a) promulgated pursuant to sect ion 658(a) of the

Tax Law provides that every person subject to tax shal l  keep records suff ic lent

to establ ish the amount of gross income, deduct ions, credits and other matters

required in any New York State incone tax returns. Since pet i t ionerts l - in i ted

records were inadequate to substant iate al l  of  the purchases and expense

Purchases

$  241 .  80
4 ,344 .60
2 ,  0  18 .  06
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deduct lons claimed for the years in lssue pet i t ioner has the burden of provlng

that the audlt  perforned was erroneous (Tax Law $689[e]) .

B. That pet i t ioner has adequately demonstrated that he had addit ional

purchases for Eurasia of $9,846.59 ln 1979 which had previously been disal lowed

by the auditor.  Therefore, the disal lowed deduct ions for Eurasia ln 1979 are

reduced to  $20,714.16 .  Add l t lona l l y  pe t i t ioner  has  proven tha t  he  had $L ,732.L7

in ut i l i ty expenses for E & A durlng I978. Therefore the disal lowed ut i l l ty

expenses  fo r  E  & A fo r  1978 are  reduced to  $857.96  and the  to ta l  d isa l lowed

purchases  and expenses  fo r  tha t  year  a re  reduced f rom $21,L28.05  to  $20r144.38 .

C. That pet l t ioner has not met his burden of proof with respect to the

other purchases and expepses disall-owed by the Audit Divislon. The lnvolces

suppl ied were ei ther undated, not addressed or al tered thus rendering them

inadequate to substant iate expenses for the years in issue. The remalnlng

disal lowances by the auditor were, therefore, proper.

D. That the petition of trrlj.nston Chung is granted to the extent indicated

in Conclusion of Lahr "8";  that the Audit  Dlvls ion is directed to nodify the

not ices of def lc iency issued December 9, 1982 accordingly;  and that '  except as

so granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York

MAY 2 3 ilLb
STATE TAX COMMISSION


