
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Kon Y. Chol

for Redeterminat ion of a Def ic iency or fot  Refund
of Personal Income and Unincorporated Buslness
Taxes under Articles 22 and 23 of the Tax Law, New
York Clty Personal Income Tax under Chapter 46,
Tttle T of the Administrative Code of the City of
New York and New York Clty Nonresident Earnings
Tax under Chapter 46, Title U of the Adninistrative
Code of the City of New York, for the Years 1978
a n d  1 9 7 9 .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

ConnLe A. Hagelund, beLng duly sworn, deposes and says that she ls an
employee of the State Tax Cornmission, that she is over 18 years of age, and that
on the 13th day of December, 1985, she served the wlthln not lce of DecLslon by
cert i f led mal l  upon lJ l l - l lam J. Rei l ly,  the representat ive of the pet i t ioner Ln
the within proceedlng, by enclosing a true copy thereof in a secureLy sealed
postpaid wrapper addressed as fol lows:

trrli l l ian J. Retlly
396 Broadway, Suite 1001
New York, NY 10013

and by deposlt lng same enclosed ln a postpald properly addressed wrapper in a
post off ice under the exclusl .ve care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the sald addressee ls the rePresentat lve
of the petitioner herein and that the address set forth on said lrrapper ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
o f  |ecember ,  1985.

Authorized nister oaths
pursuant to Tax Law section I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Kon Y. Choi

for Redetermination of a Deficiency or for Refund
of Personal Incone and Unincorporated Business
Taxes under Artlcles 22 and 23 of. the Tax Law, New
York Clty Personal Income Tax under Chapter 46,
Title T of the AdnlnlstratLve Code of the City of
New York and New York Clty Nonresldent Earnings
Tax under Chapter 46, Ti t le U of the Admlnistrat lve
Code of the City of New York, for the Years 1978
a n d  1 9 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Connie A. Hagel-und, being duly sworn, deposes and says that she is an
employee of the State Tax Co'nmission, that she is over 18 years of age, and that
on the 13th day of December, 1985, she served the wlthin not lce of Decislon by
cert l f ied mai l  upon Wil l ian J.  Rei l ly,  the representat lve of the pet i t loner in
the withln proceeding, by enclosing a true copy thereof in a securely seal-ed
postpaid l rrapper addressed as fol lows:

tr{ll l ian J. Ret1ly
396 Broadway, Suite 1001
New York, NY 10013

and by depositl-ng same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Posta1
Service within the State of New York.

That deponent further says that the said addressee ls the representat ive
of the petLtioner herein and that the address set forth on said lrrapper ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before ne this
13 th  day  o f  December ,  f985.

Authorized to
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  L 2 2 2 7

December  13 ,  1985

Kon Y. Choi
85  R idge St .
Eas tches ter ,  NY 10709

Dear  Mr .  Cho i :

Please take not ice of  the Decis lon of  the State Tax Commisslon enclosed
herewl th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 & 722 of  the Tax Law and Chapters T and U of  the
Adminis t rat , ive Code of  the Ci ty  of  New York,  a proceeding in  cour t  to  rev iew
an adverse decis lon by the State Tax Cornmiss ion may be inst i tu ted only under
Art ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be commenced ln the
Supreme Court  of  the Stace of  New York,  Albany Count / r  wl th in 4 months f rom

the  da te  o f  t h i s  no t l ce .

Inqulries concerning the conputation of tax due or refund allowed i.n accordance

wi th th is  decis lon may be addressed to:

NYS Dept .  Taxat ion and Finance
Law Bureau - Llt igation Untt
Bui ld ing /19,  State Campus
Albany,  New York L2227
Phone # (518)  457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t lve
Wi l l ian  J .  Re i l l y
396 Broadway, Suite 1001
New York ,  NY 10013
Taxing Bureaurs Representat ive
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STATE OF NEI,T YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

KON Y. CHOI

for Redetermlnat lon of a Def ic iency or for
Refund of New York State Personal Income and
Unincorporated Buslness Taxes under Art ic les
22 and 23 of the Tax Law, New York City
Personal Income Tax under Chapter 46 Ti t le T of
the Adninistrat lve Code of the City of New York
and New York City Nonresident Earni.ngs Tax
under Chapter 46, Ti t le U of the Adminl"strat ive
Code of the City of New York, for the Years
1 9 7 8  a n d  L 9 7 9 .

o f

o f

DECISION

Pet i t loner ,  Kon Y.  Cho l ,  85  R ldge St ree t ,  Eas tches ter ,  New York  10709 '

f i led a pet i t ion for redeterminat ion of a def lc iency or for refund of New York

State personal lncome and unlncorporated business taxes under Art,icles 22 and'

23 of the Tax Law, New York City personal tncone tax under Chapter 46, Ti t le T

of the Adminlstrative Code of the City of New York and New York City nonresldent

earnlngs tax under Chapter 46, Ti t le U of the Adninistrat ive Code of the City

o f  New York  fo r  the  years  1978 and 1979 (F i le  No.  35250) .

A hearing was held before Al len Caplowaith, I lear lng Off icerr at  the

off lces of the State Tax Conmission, Two World Trade Center,  New York, New

York ,  o r  Apr i .L  22 ,  1985 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be  subn l t ted  by

Ju ly  19 ,  1985.  Pet i t ioner  appeared by  Wi l l iam J .  Re i l l y ,  Esq.  The Aud i t

Divls ion appeared by John P. Dugan, Esq. ( I lerbert  Kamrass, Esq.,  of  counsel) .

ISSUE

Whether adjustments at t r lbut lng addi t ional  unreported income to pet i t ioner

for  the years 1978 and 1979 were proper.
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FINDINGS OF FACT

1. Kon Y. Choi and his wife,  Suck I .  Choi,  t imely f i led a New York State

Income Tax Resident Return (with City of New York Personal Income Tax & Nonresident

Earnings Tax) for each of the years 1978 and 1979 under f i l ing status "Marr ied

f i l lng separately on one return'r .  On each return Kon Y. Choi (hereinafter

" p e t i t i o n e r " )  r e p o r t e d  a  n e r  p r o f i t  o f  $ 1 2 , 8 1 6 . 0 0  ( 1 9 7 8 )  a n d  $ 1 5 , 0 6 7 . 0 0  ( 1 9 7 9 )

derived from his sole proprietorship, Jo Mar l i ine & Liquor.  For New York City

purposes ,  Mr .  &  Mrs .  Cho i  f i l ed  as  res idents  fo r  1978.  For  1979 they  f i led  as

part  year residents of New York City.  For each of sai .d years pet i t ioner f i led

a New York State uni.ncorporated business tax return.

2. As the result  of  a f ie ld audit ,  the Audit  Divis lon issued a Statement

of Personal Income Tax Audit Changes and a Statement of Unincorporated Busi.ness

Tax Audit Changes to petl-tioner on November 26, 1980 whereon the following

adjustments were made:

AdJustnent

Addit ional gross receipts as a
result  of  cash aval labi l i ty

Addit ional gross receipts as a
result  of  reconci l lat ion of
depos i ts  to  rece ip ts

Insurance

TOTAL ADJUSTMENT

r978

$  22 ,038 .00

1  1  , 436  . 00
2  , 883  . 00

$  36 ,357  .  oo

L979

$  L2 ,306 .00

12 ,642 .00
2 ,472 .00

$  27 ,420 .OO

AccordingLy,  a Not ice of  Def ic iency was issued agalnst  pet i t ioner  on

March 5,  1981 asser t ing addi t ional  New York State and Ci ty  personal  income

taxes  o f  $101481 .24 ,  add t t i ona l  un lnco rpo ra ted  bus iness  tax  o f  $21973 .03 ,  p lus

pena l t y  and  l n te res t  o f  $21756 .49 ,  f o r  a  t o ta l  due  o f  $161210 .76 .  Sa id  pena l t y

was asser ted on the basis  that  the def ic iency was due to pet i . t ionerrs negl igence.
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3. Pet i . t ioner conceded the aforestated adjustments to insurance of

$ 2 , 8 8 3 . 0 0  ( 1 9 7 8 )  a n d  $ 2 , 4 7 2 . 0 0  ( 1 9 7 9 ) .

4. Pet i t ioner al leged that he had addit ional sources of cash during the

years at lssue which were not considered in the cash avai labi l i ty analysls

computed by the Audlt  Divis ion. Such addit ional cash was purportedly in the

nature of loans made to pet i t ioner,  proceeds from the sale of real  property

located in Korea and amounts belonging to pet l- t ionerrs slster which were

deposited int,o hls bank account and were to be returned on her arrival in the

Uni ted  Sta tes .

5. Pet i t , ioner submitted copies of seven (7) statements, handwrl t ten in

Korean on plaln paper,  which purport  to be loan documents and aff ldavi ts.  The

bottom port ion of each statement contalns a typehrr l t ten passage which pet l t ioner

al leged represents the Engl ish translat ion of the corresponding Korean statement.

The purported Engl ish translat ions are as fol lows:

(a )  " I ,  Kon Y.  Cho i ,  agree  to  repay  var ious  loans  o f  $8 '370
from Dr. Kln at his demand wlthout interest.rr

(b) " I ,  Kon Y. Choi,  hereby stace that I  have been dePosit ing
$9,700 ln my bank account whlch are remit ted by my sister in Korea.
Upon arr ival  of  ny sister,  the money wi l l  be repaid to her at demand."

(c) rrr ,  Chi Y. Kim, make a loan of $5,000 frorn Mr. Kon Y. Choi
and wi l l  be paid at demand without interest.rr

(d) " I ,  Chan W. Chun, hereby agree to repay $41000 of loan from
Mr. Kon Y. Choi.  at  his demand without lnterest."

(e )  " I ,  Ch l  Y .  K im,  hereby  agree to  repay  a  loan o f  $1 '000 f rom
Mr. Kon Y. Choi at  hls demand wihtout interest. t '

( f )  " I ,  Kon Y. Choi,  hereby state that I  have been deposi. t ing
$81640 in ny bank account which are remit ted by my sister in Korea in
1978 and that they wi l l  be paid to ny sister unpon (sic) her arr i -val
i n  t h e  U . S . I '

(g )  r r l ,  Ch i  Y .  K im,  hereby  agree to  repay  $3 ,100 o f  loan  f rom
Mr. Kon Y. Choi at  his dernand without interest."
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6. None of the aforestated loan statements and aff idavi ts were notar lzed

or authenticated in any way. Although most of the statements in Korean bore

the year (sonre of which were 1977) the purported Engl ish translat ion bore no

such year.

7. Pet i t ioner al leged that in early 1977 he sold real property in Korea'

which was owned joint ly by him and hls sister,  to one Mr. Kin. Such property

was sold for twelve nill ion won, which he clairned had an exchange rate of

approximateLy 27,000 U.S. dol lars.  With respect to the receipt of  the proceeds

on such sa le ,  pe t i t ioner  tes t i f ied  tha t  the  $27,000.00  was pa id  over  th ree

instal lments. The f i rst  instal lment was ln early L977; the second lnstal lment

r^ras in Late L977 and the final lnstallment was in early 1978. With respect to

the year during which the sale proceeds were brought into the United States,

pe t i t ioner  tes t l f ied  tha t :

" 1 9 7 7  $ 4 , 0 0 0 ,  $ 5 , 0 0 0  I  t o l d  y o u .  1 9 7 7 , l a t e  p a r t  o f  t h e  ' 7 7

coming in,  maybe $11,000 more.. . late part  of  the t77 approxl-mately
$ 1 2 , 0 0 0  a l m o s t .  $ 1 2 , 0 0 0 .  ' 7 8 ,  e a r l y  p a r t  o f  ' 7 8 ,  $ 8 , 0 0 0 ,  

' 7 9 ,

maybe late t78, comes in almost $91000 somethl-ng.r '

8.  Pet i t ioner submitted a cert i f ied translat ion of the sales contract for

the aforestated real property transact, i .on together with a cert i f ied translat ion

of the property registrat ion documents. In contrast to pet i t ionerrs test imony'

such documents show that said sale was consumated on November 29,1978. Ti t le

\nras transferred on October L2, 1979, after al l  paynents have been made.

Furthermore, the purchaser of sald property was one Han-Ki l lan, not l  as pet i t ioner

had tes t i f ied ,  t 'Mr .  K lm" .

9. Pet i t ioner did not report  income from the sale of real  property on

e i ther  h is  1978 or  1979 tax  re tu rns .

10 .  Pet i t ioner  tes t i f ied  tha t  h is  s is te r  in  Korea sent  h in  $5 ,000.00  or

$6 ,000 Ln  1979 to  be  he ld  un t i l  her  a r r i va l  in  the  Un i ted  Sta tes .  He c la lned
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that the money was brought to the United States at varl.ous times ln relatl.vely

smal l  amounts  o f  approx imate ly  $1 ,000.00  to  $3 ,000.00 .

11. Pet i t ioner did not keep a record of the money he purportedly received

from Korea.

L2. Pet i t ioner fai led to show that the money he purportedly recelved from

Korea or trom loans t ied into specif i .c deposits into hls bank accounts.

13. Pet i t , ioner did not address himself  to the adjustnents made for "addlt lonal

g ross  rece ip ts  as  a  resu l t  o f  reconc i l ia t ion  o f  depos i ts  to  rece ip ts " .

CONCLUSIONS OF LAW

A. That pursuant t ,o sect ion 689(e) of the Tax Law (which is lncorporated

i n t o  A r t i c l . e  2 3  b y  s e c t i o n  7 2 2 ( a ) ) ,  a n d  s e c t l o n s  T 4 6 - 1 8 9 , 0 ( e )  a n d  U 4 6 - 3 9 . 0 ( e )  o f

the Adnini .strat ive Code of the City of New York, the burden of proof l "s upon

the pet i t ioner except in three instances, none of which are present herein.

B. That pet i t ioner has fai led to sustain his burden of proof to shorrt  that

the adjustments incorporated into the def ic iency at issue herein were lmproper

or erroneous.

C. That the pet i t ion of Kon Y. Choi is denied and the Not ice of Def ic lency

issued March 5, 1981 ls sustained together with such addlt l .onal penalty and

interest as may be lawful ly owing.

DATED: Albany, New York

Drc 13 i985
STATE TAX COMMISSION

PRESIDENT

COMMISSIONER


