
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

At t i l lo  Casta ldo
AFFIDAVIT OF UAILING

for Redeterminat ion of a Def ic iency or RevLslon
of a Determination or Refund of NYS & NYC Income
Tax under Art ic le 22 & 30 of the Tax Law for the
Years  1979 & 1980.

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnisslon, that he is over 18 years of age, and that on the
15th day of February, 1985, he served the within not ice of DeclsLon by
cert i f ied mal l  upon Att i l io Castaldo, the pet i t ioner in the within proceeding,
by encl-osing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

At t i l i o  Cas ta ldo
3617 Whtte Plains Road
Bronx, NY L0467

and by deposit ing same enclosed
post off ice under the excluslve
Service within the State of New

That deponent further says
hereln and that the address set
o f  the  pe t i t ioner .

Sworn to before rne this
15 th  day  o f  February ,  1985.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on sald wrapper is the last knohtn address

,z
zed to ter oaths

pursuant to Tax Law s e c t l o n  1 7 4



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Att i l io Castal-do
AFT'IDAVIT OF MAILING

for Redetermlnat.lon of a Deficiency or Revlslon
of a Determination or Refund of NYS & NYC Income
Tax under Art ic le 22 & 30 of the Tax Law for the
Years  1979 & i980.

State of New York :
s s .  :

County of Albany :

David ?archuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
15th day of February, 1985, he served the within not ice of Decision by
cert i f ied mai l  upon Daniel  Graubartr  the representat ive of the pet l t ioner In
the within proceeding, by encl-osing a true copy thereof in a securely sealed
postpaid rrrapper addressed as fol lows:

Daniel Graubart
34 South Broadway
Whi te  P la lns ,  NY 10601

and by depositing same enclosed ln a postpald properly addressed wrapper in a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l

Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the rePresentat lve
of  the pet i t ioner  here in and that  the address set  for th on said wrapper ls  the
last known address of the representative of the petlt ioner.

Sworn to before me th is
15 th  day  o f  Feb rua ry ,  1985 .

s ter  oa ths
sec t ion  174pursuant to Tax Law
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February  15 ,  1985

Att i l io Castaldo
3617 White Plains Road
Bronx, NY 10467

Dear  Mr .  Cas ta ldo :

Please take not ice of  the Decls ion of  the State Tax Cornmiss lon enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 & 1312 of  the Tax Law, a proceeding ln  cour t  to

rev iew an adverse decis lon by the State Tax Conmission may be inst i tu ted only

under Article 78 of the Civll Practice Law and Rules, and must be commenced l-n

the Supreme Court of the State of New York, Albany County, within 4 months from

the  da te  o f  t h i s  no t i ce .

Inquiries concerning the computation of tax due or refund allowed in accordance

wi th th is  decis ion may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Li t igat ion Unit
Bui lding / /9,  State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

cc:  Pet i t ioner rs  Representa t lve
Daniel  Graubart
34 South Broadway
Whi re  P la ins ,  NY 10601
Taxing Bureauts Representat ive



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t i .on

o f

ATTILIO CASTALDO

for Redeterninat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Articles 22 and 23 of the
Tax Law and Chapter 46, Tltle T of the
Adninistratlve Code of the City of New York
for the Years L979 and f980.

DECISION

a Notice of Def icLency

$38,525.66  p lus  pena l ty

Pet i t ioner,  Att l - l io Castaldo, 36L7 Whlte Plains Road, Bronx, New York

LO467, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income and unincorporated business taxes under Articles 22 and 23 of

the Tax Law and Chapter 46, Title T of the Admlnistrative Code of the Clty of

New York for the years 1979 and 1980 (Fi le No. 39801).

A fornal hearing was held before Daniel  J.  Ranal l l ,  Heari .ng Off icer '  at

the offices of the State Tax Commission, T\po World Trade Center, New York, New

York ,  on  October  18 ,  1984 a t  1 :15  P.M.  Pet l t ioner  appeared by  Dan le l  Graubar t ,

C.P.A. The Audit  Divis ion appeared by John P. Dugan, Esq. (Lawrence Newman,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether the Audit  Divis ion properly determined pet i t ionerts personal

i-ncome tax and unincorporated business tax due based on the results of a sales

tax field audit..

FINDINGS OF FACT

i.  0n August

against pet i t ioner,

26'  1982, the Audit

Att i l io Castaldo,

Divisi-on issued

ln the amount of
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o f  $1 ,926.28  and in te res t  o f  $7 ,982.03  fo r  a  to ta l  amount  due o f  $48,433.97  fo t

the years 1979 and 1980.

2. The Audlt  Dlvis ion conducted a sales tax audit  of  pet i t ionerfs service

stat ion. Fol lowing conferences held after the audit ,  pet i t ioner and the Audlt

Divj-s ion agreed upon a sales tax assessment of $30,000.00 whlch was to be paid

by petitioner over the course of a year. The additlonal sales tax due was

subsequent ly used as a basis to determine addit ional lncome to pet i t ioner for

personal income tax and unincorporated business tax purposes. Pet i t loner,  at

the t ime he agreed to the sales tax assessment,  hras not informed that such

assessment would be used to determine additional income and unincorporated

busi-ness taxes.

3. At a prehearing conference, the amount of the def ic iency was redetermined

as fol lows:

Year

1979
I 980
1979
1 980

Tax

Personal Income Tax
Personal Income Tax
Unincorporated Business Tax
Unincorporated Business Tax

TOTAL

Amount Due

$  t  1 ,846 .  00
$  14 ,0  1  7 .  oo
$  2 ,911 .00
$  2 ,97 r . 00
m-o

4. Pet i t ioner argues that he consented to the sales tax assessment urerely

as a comprornj-se to close sales tax matters. I t  was pet i t ionerts impression

that the agreement as to the sal-es tax assessment would sett le al l  tax matters

with the Audit Division and he had no idea that the sales tax figures would

later be used as a basls for determinlng other taxes to be due. Pet i t ioner

mai.ntaj-ns that such use of figures from one type of tax audl-t to make a determinatlon

in another tax audit  is i l legal.

5.  The Internal Revenue Service examined pet i t ionerfs tax return for 1980

and issued a let ter indicat lng that hi-s return for that year rras accePted as
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f i1ed. Pet i t ioner maintains that the Audit  Divls ion should fol low the federal

determinat ion for 1980. Pet i t loner al leged that the federal  audit  was "thorough",

however, no evidence hras presented demonstrating the scope of the federal audit

and whether it hras more extenslve than the sales tax audlt.

CONCLUSIONS OF LAW

A. That  where there is  some factual  basis  for  decid ing that  the tax

return as f i led does not  accurate ly  ref lect  the t rue income recelved by a

taxpayer, the Audit Divisi.on may determine proper income using indirect methods

(see  Ho l l and  v .  Un i t ed  S ta tes ,  348  U .S .  121 ,131 -132 ) .  The  sa les  t ax  aud i t

conducted by the Audlt  Divis ion revealed $30,000.00 tn sales tax due. Such

deterninat ion provided a factual basis for decidlng that the income rePorted by

pet i t ioner on his income tax return hras not accurate and, t ,hus, the Audit

Division properly used the sales tax audit flndings to calculate income tax and

unincorporated buslness tax. Nowhere in the Tax Law or regulations is the

Audlt Division precluded fron utilizLng the results of an audit conducted under

one art ic le in an audit  conducted under another art ic le.

B. That sect ion 689(e) of the Tax Law provides that,  with certaln except i-ons

not appl icable herein, the burden of proof is upon the pet i t ioner to show that

a not ice of def ic iency is in error.  Pet i t loner offered no evidence' other than

the Internal Revenue Serviee closing letter, showing that the audit flndings

were in error. It is inpossible to determine from the record whether the

federal  audit  was comparable to the state audit  and, at any rate, the Tax

Courmission is not requlred to accept as correct any federal  audit  determinat ion,

but may conduct an independent audit  or lnvest lgat ion (20 NYCRR 153.4).



c. Thar the pet ir ion of Att i l io

in Findlng of Fact "3"1 t,hat the Audit

Not ice of Def ic lency lssued August 26,

granted, the pet i t lon is in al l  other

DATED: Abany, New York

FEB 1 5 1985
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Castaldo is granted to the extent indicated

DivLsion is dlrected to nodify the

L982 accordingl-y; and that' excePt as so

respec ts  den ied .

STATE TAX COMMISSION

President


