
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Vincent D. & Rose Cardone
:

for Redeterminat ion of a Def ic iency or Revision :
of  a Determinat ion or Refund of Personal Income Tax
under Art ic le 22 of the Tax Law for the Year 1979. :

Vincent  D.  & Rose Cardone
108  W.  Cen te r  S t ree t
Med ina ,  New York  14103

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
23rd d,ay of May, 1985, he served the within not ice of declsion by cert i f ied
urai l  upon Vincent D. & Rose Cardone, the pet i t ioner in the within proceeding'
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that  the said addressee is  the pet i t ioner
for th on said wrapper is  the last  known address

Sworn to before me th is
23rd day of  May,  1985.

Author ize
pursuant

t o a
to Tax Law s e c t i o n  1 7 4



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

llay 23, 1985

Vincent D. & Rose Cardone
108 W.  Center  S t ree t
Medina, New York 14103

Dear  Mr .  & Mrs .  Cardone:

Please take not ice of  the decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminls t rat ive level .
Pursuant  to sect ion(s)  690 of  the Tax Law, a proceeding in  cour t  to  rev iew an
adverse decis ion by the State Tax Commlssi .on nay be inst i tu ted only under
Art ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be commenced in the
Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 uonths f rom the
da te  o f  t h i s  no t i ce .

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th th is  decis lon mav be addressed to:

NYS Dept.  Taxat ion and Flnance
Law Bureau - Li t igat ion Unit
Bui lding / f  9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Taxing Bureaufs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t l -on

o f

VINCENT D. CARDONE AND ROSE CARDONE

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Year 1979.

DECISION

Peti t ioners, Vincent D. Cardone and Rose Cardone, 108 W. Center Street '

Medina, New York 14103, f i led a pet i t ion for redetermlnat lon of a def lc iency or

for refund of personal income tax under Articl-e 22 of the Tax Law for the year

1979 (Fl le No. 45798).

A formal hearlng was held before DennLs M. Gal l i -her '  Hearlng Off icer,  at

the off ices of the State 1'"1 f ,omrnission, 259 Monroe Avenue, Rochester,  New York

on December  4 ,  1984 a t  2245 P.M. ,  wLth  a l l  b r ie fs  to  be  subml t ted  by  March  I '

1985. Pet i t ioners appeared !gg. The Audlt  Dl-vls ion appeared by John P.

Dugan,  Esq.  (Thouras  C.  Sacca,  E"q . ,  o f  counse l ) .

ISSUE

lJhether penalt ies asserted against pet i t ioners for late f i l ing of thelr

1979 tax return and late payment and underestimation of tax due for such year

should be sustained.

FINDINGS OF FACT

1. In 1973, pet i t ioners entered into an arrangement with l {ar ine Midland

Bank (rrMarJ-net') under which several then-existing indlvldual mortgages held by

Marlne on var ious parcels of property owned by pet i t ioners were consol ldated

into one blanket mortgage held by Marine. The total  indebtedness secured under

th is  conso l ida ted  mor tgage was $415,000.00 ,  based on  a  f i ve  year  te rm note .
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Anort izat ion of this anount was, however,  based on a f i f teen year repaynent

schedule. The pre-exist ing individual-  mortgages, each of which had carr led an

interest rate of s lx percent,  r . rere thus supplanted by the consol idated mortgage

whlch carr ied a f luctuat ing interest rate of two and one-half  percent over

pr ime.

2. Whl1e pet i t ioners had ant ic ipated an interest

eight to eight and one-hal- f  percent,  the rate steadl ly

up to and including 1978, such that the Lnterest rate

mortgage ul t imately reached approximately sixteen and

Peti t ioners struggled to servi .ce this debt over these

3. In late L977, when the term of the f lve year

Marine advised pet i t ioners that the note would not be

payment in full would be required.

rate of approxlmatelY

increased over the years

on the consol idated

one-half  percent.

years .

note was nearing comPlet ion,

renewed and that its

4. Pet i t ioners, notwithstandlng substant ial  non-l iquid assets (pr lnar i ly

real estate holdLngs),  were unable to obtaln the cash needed to pay off  the

note, and Marine commenced a foreclosure aet ion against pet i t loners in 1978.

5. Among the var ious propert ies owned by pett tLoners was a commerclal

property leased to Llberty Nat i-onal Bank (rr l - lberty") .  Llberty also held a

second mortgage of approxinately $90,000.00 on this property.  Approximately

one year after conmencement of the Marlne foreclosure act ion, and al legedly as

a result  thereof,  pet i tLoners found themselves in default  on the noted second

mortgage held by Liberty.

6, As part  of  the Marl-ne foreclosure act ion, an agreement was made

whereby, in 1979, pet i t loners conveyed t i t le to the connercial  property to

Llberty for $315,000.00. At the t i rne of conveyance pet i t ionersr debt,  lncluding

the Marine mortgage, the Liberty (second) mortgage and costs attr lbutable to
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having had the var ious propert ies selzed and placed ln receivershlp, amounted

to approximately $4401000.00. Pet l t loners borrowed money from Lockport  Savings

Bank and frour pet i t ioner Vincent Cardonets sister- ln- law which, together wlfh

monies earned from Mr. Cardonets 1aw pract ice, were appl led toward sat isfact ion

of  th ls  debt .  The $315,000.00  f ron  the  sa le  o f  the  commerc ia l  p roper ty  to

Llberty was paid dlrectly to MarLne to satisfy the remaining amount due on the

consol idated mortgage. Although pet i t ioners st i1l  owned propert ies (presunably

including those prevLously secured by the Marine consol idated mortgage) '  they

were lef t  with no cash from the above-noted transact lons.

7. Pet i t ioners adnnlt ted knowing that as a result  of  the sal-e of the

commercial  property there would be a capital  gain. However '  pet l t ioners assert

they did not knoh' the nagnitude of the gain and did not have the cash to hire

an accountant or at torney to prepare tax returns fot  1979.

8 .  On or  about  September  25 ,  1981,  pe t i t ioners  f i led  a  jo ln t  New York

State Income Tax Return (Forn IT-201) f .or 1979, ref lect ing a balance due of

$22,325.00 .  Pet i t ioners  remi t ted  $100.00  w i th  the  f l l i ng  o f  th is  re tu rn .

9. On June 9, 1983, the Audit  Divis ion lssued to pet i t loners a Not ice and

Demand for Payment of Income Tax Due for 1979 l-n the amount of $221225.00, Plus

interest and penalt ies under Tax Law sect ions 685(a) (1) [ late f l l ing of a

returnl  and (2) [ late payment of tax due],  and 685(c) [ fai lure to f i le dec]-arat ion

and underpayment of est lmated tax].

10. Pet i t ioners concede thelr  l iabl l i ty for the addit ional tax as asserted'

plus accrued interest,  and contest only the inposl- t lon of the noted penalt les'

malntainlng that such penalties shoul-d be abated upon the grounds of reasonable

cause. More specif lcal ly,  pet i t loners assert  that the sale of the coumercial

property giving r ise to the large capital  gain was thelr  only opt ion to avold
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foreclosure, that they were hampered by a lack of avai lable cash due to then-

exlst ing general  economic condit lons, and that they did not ful ly understand

the concept of ttprLmet' rate and thus fail-ed to reaLLze the potentlal for

substant lal  interest rate Lncreases. Pet i t ioners also note that their  proPerty

was in receivership wlth the receiver in possesslon of the books and records,

and that at  the t ime the 1979 return l ras due pet i t ioners had no cash to hire an

accountant to prepare their  return and could not do so themselves. Pet l t ioners

sold their  house to pay their  Federal  tax l - iabl l i ty for L979.

11. Pet i t ioners do not al lege nor is there any evidence that they sought

any extensions of t ime for the f i l ing of their  1979 tax return.

L2 .  Deprec ia t ion  schedu les  a t tached to  pe t i t ioners t  tax  re tu rn  fo r  1979

ref lect the acqulsl t ion of ownership interests in at least three propert ies by

pet i . t loners duri-ng the lat ter part  of  1979.I

CONCLUSIONS OF LAW

A. That Tax Law sect ions 685(a) (1) and (2) tmpose addit ions to tax,

respect ively,  for fai lure to t iDely f l1e a return and for fai lure to t ixnely

renit the tax shom as due thereon, unless such fallures are shor^m to have been

due to reasonable cause and not due to wl l l fu l  neglect.

B. That notwithstanding the econonlc conditions prevalent over the years

or the attendant di f f icul t ies facing pet i t ioners rel-at ive to their  real  estate

I The specif tc propert ies as l lsted on the depreclat lon schedule are the
fol lowing:

Property Date Acquired gost (basis)

B l d g .  5 3 9 - 4 5 1  5 4 7 - 5 4 9  M a i n  1 0 / 7 9  $ 3 0 , 3 4 5
H o u s e  -  1 1 5  P e a r l  S t .  1 2 / 7 9  $ 4 3 , 5 3 9
Bldg .  -  E .  Car thage,  NY L0/79  $20,000
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investments, as descr ibed, there has not been a suff ic i .ent basis establ lshed

upon which abatement or reduction of penaltles asserted pursuant to Tax Law

Sect ions  085(a) (1 )  and (2 )  i s  war ran ted .  There  is  no  showing tha t  Pet i t ioners

sought any extensions of the t ine withln which to f i le their  return. Pet i t loners

stated that sel l ing the commercial  property rdas the only opt ion oPen to then in

order to save thelr  other propert ies from foreclosure, but also stated that ln

naking such choice they rrere aware that there would be a capltal gain. Finally'

al though i t  is asserted that there was no money to hire an attorney or accountant

to prepare pet i t ioners tax returns for 1979, there is evidence ref lect ing the

acquisi t lon of propert ies by pet i t ioners ln l -ate 1979 (eee Flnding of Fact

t tL2t ' ,  footnote rr l rr) .  The source or method of f inancing such acquisl t ions,

during a t ime of al leged severe f lnanclal  di f f icul ty,  nas not explalned.

Pet i t ioners chose not to f i le their  return ln any form when due, and have not

shown the existence of facts warrant lng cancel lat lon of the sect ion 685(a) (1)

and (2 )  pena l t ies .  (S" "  Lo is  L .  S ta lker  v .  Commlss ioner ,  42  TCl " l  1190) .

C. That sect ion 685(c) of the Tax Law lmposes an addlt ion to tax for

underpayment of est imated tax i f  any taxpayer fai ls to f l le a declarat lon of

est imated tax or fai ls to pay al l  or any part  of  an lnstal lment of est i rnated

tax .  Sec t ion  685(d)  p rov ldes  fo r  cer ta in  except ions  to  the  685(c )  pena l ty

which are not appl icable herein. The aforesaid statutes nake no provision for

waiver of the addit lon to tax for reasonable cause. Therefore, even l f  pet l -

t ioners had sat lsfactor l ly demonstrated reasonable cause, no waiver authori ty

exists to which pet i t ioners would be ent i t led ("""  l t r t t "r  
" f  

S"". t  ,  State

Tax Commiss ion ,  February  11 ,  1983) .
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of  VLncent  D.

June  9 ,  1983

Cardone and Rose Cardone ls denied and

is sustalned.

STATE TAX COMMISSION

D. That  the pet i t ion

the Notice and Demand dated

DATED: Albany, New York

iltAY 2 3 1985


