
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Anthony P. &

of the Pet i tLon
o f
Maria Campione

AFFIDAVIT OF MAILING
for Redeterminat ion of a Def ic iency or Revislon
of a Determination or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1 9 7 7  -  1 9 7 9 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmtssion, that he is over 18 years of age, and that on the
7th day of November, 1985, he served the withln not ice of Decision by cert i f ied
mail upon Anthony P. & Maria Campione, the petitioners ln the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Anthony P. & Maria Campione
32 Jones  St .
New York, NY 10014

and by deposit ing same enclosed in a postpaLd properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before ne this
7 th  day  o f  November ,  1985.

thor lzed to inister oaths

that the said addressee is the pet i t ioner
forth on said rrrapper ls the last known address

pursuant to Tdx Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

November 7, 1985

Anthony P. & Marla Carnplone
32 Jones  St .
New York, NY 10014

Dear Mr. & Mrs. Campione:

Please take not ice of the Deci-si"on of the State Tax Courmission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive leve1.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Corrmission may be Lnst l tuted only under
Art,icle 78 of. the Civil Practice Law and Rules r and must be connenced in the
Supreme Court of  the State of New York, Albany Countyr wi. thin 4 months from the
date  o f  th is  no t lce .

InquJ-ri-es concerning the computat,ion of tax due or refund allowed in accordance
wi th th is  decls ion mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat lon Unl"t
Buildi.ng /19, State Campus
Albany, New York 12227
Phone / l  (518) 457-2O70

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureaut s Representat i -ve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ANTHONY P. CAMPIONE and MARIA CAMPIONE

for Redeterminat lon of a Def ic iency or for
Refund of Personal Income Tax under LrticLe 22
of the Tax Law for the Years 1977, 1978 and
r979 .

DECISION

Peti t ioners, Anthony P. Campione and Maria Camplone, 32 Jones Street '  New

York, New York 10014, f l led a pet i t ion for redeterminat lon of a def ic iency or

for refund of personal income tax under Article 22 of the Tax Law for the years

L977,  1978 and 1979 (F l le  No.  4778I )  .

A hearing was held before Al len Caplowaith, Hearing Off lcer,  at  the

off lces of the State Tax Comrissi .on, Two World Trade Center,  New York, New

York, on May 20, 1985 at 1:15 P.M. Pet i t ioner Anthony P. Canpione apPeared pro

se and for his wife,  Maria Campione. The Audit  Dlvis ion appeared by John P.

Dugan,  Esq.  (Herber t  Kamrass ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether pet l t ionersr claim for refund was

taxable years L977 and L978,

I I .  Whether pet i t loner Anthony P. Campioners

subJect to New York State personal income tax.

t imely f i led wl th resPect  to

salary lncome is proPerlY

FINDINGS OF FACT

1. Pet l t ioners, Anthony P. Canpione and Maria Camplone, t imely f i l -ed

joint New York State income tax resident returns for the years L977 '  1978 and
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L979. On each return Mr. Canpione reported his salary income derived from

Amtrak Railroad Corp.

2. On Decembex 17, 1982, pet i t ioners submitted a let ter to the New York

State Income Tax Bureau wherein they requested a refund of all New York State

income taxes wlthheld frour Mr. Canplonets salary income during the years 1977 '

1978 and 1979. Said let ter,  which was deemed to const i tute a claln ' for refund,

did not specif ical ly state the amount of refund claimed for each of said years.

Pet l t fonersr fol low-up let terr  dated Apri l  21, 1983, stated the amount of

refund claimed for 1978 as $733.00 and fox 1979 as $256.00. No specif ic amount

rdas  s ta ted  fo r  1977.

3. On August 29, 1983, the Audit  Divis l"on issued a Not ice of Disal lowance

to pet i t f -oners advising them that their  c lalm had been disal lowed in ful l .

4.  According to their  pet i t ion, the amount of refund claimed by pet i t l .oners

fo r  L977 was $403.00 .

5. Pet i t ioner Anthony P. Canpione argued that i t  is unconst, i tut ional for

New York State to impose a personal income tax on hls salary income. As hls

authori ty,  he ci ted Art ic le XVI,  $5 of the New York State Const l tut ion. He

made no claim that such lncome ls exempt from Federal income tax.

6. The Audit  Divis ionfs representat ive argued that Mr. Campioners salary

incone i.s properly subject to New York State personal income tax. He further

argued that pet i t ionersr claim for L977 and 1978 should be denied on the basis

that the aforestated claim for refund was late f i led with respect to sald

y e a r s .

CONCLUSIONS OF LAW

A.  That  sec t ion  687(a)  o f  the  Tax  Law prov ides ,  in  per t inent  par t '  tha t :
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"Claim for credlt or refund of an overpa)rment of lncome tax
shall be filed by the taxpayer wlthin three years from the time the
return was filed or thro years from the time the tax was pald, which-
ever  o f  such per iods  exp i res  the  1a ter . . . t ' .

B. That sect ion 687(h) of the Tax Law provldes that:

"For purposes of this sect ion, any return f l led before the last
day prescr lbed for the f i l tng thereof shal l  be consldered as f i led on
such last day, determined without regard to any extension of ti.me
granted the taxpayer. t t

C. That since the taxes for which refund is claimed were paid through

rir i thholdlng, the three year period of l in i tat ion for f tLlng of said clain is

appl icable. Accordingly,  pet i t lonerrs claim for refund for each year at lssue

nust have been f i led by the date specif ied below:

Year
Last Day for Fi l ing

Clairn for Refund

1 9 7 7  A p r i l  1 5 ,  1 9 8 1
1978 Apr l l  15 ,  1982
1979 Apr l l  15 ,  1983

Since pet i t ionerst c laiu for refund for al l  three years was f i led on Decembet L7,

1982, said clalm, insofar as i t  relates to taxable years 1977 and 1978, was

not  t ime ly  f i led .

D. That sect l"on 687(e) of the Tax Law provJ"des, in pert inent part '  that:

"No credit  or refund shal l  be al lowed or made.. .af ter the
expirat ion of the appl icable period of l - in i tat ion speclf led ln thls
art ic le,  unless a claim for credlt  or refund is f l led by the taxpayer
tr t t thin such period."

E. That the New York State Tax Law is presumed to be const l tut ional ly

valid at the adurinistratl.ve level of the State 14:< f,emmission.

F .  That  sec t ion  611(a)  o f  the  Tax  Law prov ides  tha t :

f'The New York taxable income of a resident lndividual shall be
his New York adjusted gross income less hls New York deduct ion and
New York personal exemptions, as determined under this part . t '

G .  That  sec t ion  6L2(a)  o f  the  Tax  Law prov ides  tha t :
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"The New York adjusted gross income of a resldent lndividual
ueans hls federal adjusted gross income as defined in the laws of the
United States for the taxable year,  with the nodif icat ions (none of
which are appl icable herei .n) specif ied in thls sect lon."

H. That petitioner Anthony P. Canpione's salary ineome deri.ved during the

years 1977, 1978 and 1979 Is properly subject to the iurposit ton of New York

State personal lncome tax within the meaning and intent of sections 611(a) and

6I2(a)  o f  the  Tax  Law.

I. That the petition of Anthony P. Campione and Maria Campione ls denied

and the Not lce of Disal lowance issued August 29, 1983, with respect to taxable

years  L977,  1978 and L979,  i s  sus ta ined.

DATED: Albany, New York STATE TAX COMMISSION

NOv 0 ? 1985
PRESIDENT


