
STATE OF NEI4I YORK

STATE TAX COMMISSION

In the Mat ter  of  the Pet i t ion
o f

Crescenzo Buonafede : AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or for Refund :
of NYS Personal Incone Tax under Article 22 of the
Tax Law and New York City Personal Income Tax under:
Chapter 46, Ti t le T of the Administrat ive Code of
the City of New York for the Year 1977. :

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Corunission, that he is over 18 years of age, and that on the
6th day of February, 1985, he served the within not ice of Decision by cert i f ied
nai l  upon Crescenzo Buonafede, the pet i t ioner in the within proceeding'  by
enclosing a true copy thereof in a securely sealed postpaid l rrapper addressed
as fo l lows:

Crescenzo Buonafede
16 Royal Street
Yonkers, NY

and by deposit ing same enclosed
post off ice under the exclusive
Service withln the State of New

That deponent further says
herein and that the address set
o f  the  pe t i . t ioner .

Sworn to before me this
6 th  day  o f  February ,  1985.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that  the said addressee is  the pet i t ioner
forth on said hrrapper is the last known address

Authorized to adrni
pursuant to Tax Law sect lon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
o f

Crescenzo Buonafede AFFIDAVIT OF MAILING

for Redeterminat lon of a Def ic iency or for Refund :
of NYS Personal Incone Tax under Article 22 of the
Tax Law and New York City Personal Income Tax under:
Chapter 46, Ti t le T of the Adrninistrat ive Code of
the Citv of New York for the Year 1977. :

State of  New York :
ss .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
6th  day  o f  February ,  1985,  he  served the  w i th in  no tLce  o f  Dec is lon  by  cer t i f led
mai l  upon Richard J.  DioGuardi,  the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securelv sealed
postpaid r^rrapper addressed as fol lows:

Richard J.  DioGuardl
D ioGuard i ,  E le t to  &  Co.
l1 l  No.  Cent ra l  Park  Ave. ,  Su i te  435
Har tsda le ,  NY 10530

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the said addressee is the representat lve
of the pet i t ioner herein and that the address set forth on said wrapper ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before ne this
6 th  day  o f  February ,  1985.

s t e r  o a tto admi
sec t ion  174pursuant to



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February  6 ,  1985

Crescenzo Buonafede
l6  Roya l  S t ree t
Yonkers, NY

Dear  Mr .  Buona fede :

Please take not ice of  the Decis lon of  the State Tax Commlssion enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pu rsuan t  t o  sec t i on (s )  690  &  1312  o f  t he  Tax  Law,  a  p roceed ing  i n  cou r t  t o
rev iew an adverse decis ion by the State Tax Commission may be inst i tu ted only
under Ar t ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be commenced in
the Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 nonths f rout

the  da te  o f  t h i s  no t i ce .

Inqui r les concerning the computat ion of  tax due or  refund a l lowed in accordance

w i th  t h i s  dec i s i on  mav  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representa t ive
Richard J.  DioGuardi
D ioGuard i ,  E le t to  &  Co.
1 1 1  N o .  C e n t r a l  P a r k  A v e . ,  S u i t e  4 3 5
Har tsda le ,  NY 10530
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

CRESCENZO BUONAFEDE

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of. the Tax Law and New York
City Personal Income tax under Chapter 46,
Ti t le T of the Adninistrat lve Code of the City
of New York for the Year L977.

DECISION

Peti t ioner,  Crescenzo Buonafede, 16 Royal Streetr Yonkers, New York, f l1ed

a pet i t ion for redeterminat ion of a def ic iency or for refund of New York State

personal income tax under Article 22 of the Tax Law and New York Clty personal

income tax under Chapter 46, Title T of the Administrative Code of The City of

New York for the year 1977 (Fi le No. 30415).

A smal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commission, T\uo lJor ld Trade Center,  New York,

New York, on June 13, L984 at 10:45 A.M. Pet i- t ioner appeared by Richard J.

DioGuardi,  C.P.A. The Audit  Dlvis ion appeared by John P. Dugan, Esq. (Angelo

S c o p e l l i t o ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

I,rlhether

result  of  an

Proper .

an adjustment attr ibut ing addlt ional

audit  of  his unincorporated business,

income to Petit ioner as the

Joe  Grs  Au to  Pa r t s r  was

FINDINGS OF FACT

1. Crescenzo Buonafede (hereinafter rrpet i t ionerrr) ,  f i led a New York State

Income Tax Resident Return (with New York City Personal Incone Tax) for the

year L977 whereon he reported a business loss of $11989.82 derived frorn his
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unlncorporated business, Joe Gts Auto Parts,  10798 Yonkers Avenue, Yonkers, New

York. In conjunct ion therewith, he f i led a I977 New York State Unincorporated

Business Tax Return whereon sai.d loss was reported.

2. On December 3, L979, the Audlt  Divi-s ion issued a Statement of Personal

Income Tax Audit Changes to petitioner for the years L975' 1976 and L977

wherein, as the result  of  a f ie ld audit ,  the fol lowlng adjustments were made:

Adjustment

Disal lowed Rental  Loss
Partnership Income Increased Pursuant

to Audir  of  School Street AuEo Parts
Capital Gain - B & C Parking Lot
N.Y.S.  Mod i f i ca t ion  fo r  Cap i ta l  Ga in
Additional Standard Deducti-on
Disal lowed Business Loss -  Joe Grs Aut,o

Par ts
Cor rec ted  Pro f i t  Joe  Grs  Auto  Par ts
Adjustnent to Rental Incorne & Expense

Net Adjustment

1 rh" penalt ies
with respect

asserted on this Not ice of Def ic iency were asserted solely
to the unincorporated business tax def ic lency of $196.10.

197 5

$  4 ,161 .00

2L ,489 .00

r97 6

$  3 ,196 .39

66,333.25
792 .00
I58 .00

(687 .27)

1977

$ -o-

7 1485.25
824,22
164.84

I  , 9 8 9  .  8 2
t2,3r5.48
5 ,013 .00

$69 ,792 .77

3. On December 3, L979, the Audit  Divis lon also issued a Statement of

Unincorporated Business Tax Audit  Changes to pet i t ioner for the year 1977

where in  the  a fo res ta ted  cor rec ted  pro f i t  o f  Joe  Gfs  Auto  Par ts  o f  $12r315.48

was held subject to unlncorporated business tax. On December 18, L979 pet i t loner

signed the Consent to Findings portion of said stateuent and paid the unincor-

porated buslness tax determlned to be due of $196.10, plus penalt ies and

in te res t  o f  $90.99 ,  fo r  a  to ta l -  payment  o f  $287.09 .

4. On March 3, 1980, the Audlt  Divis ion issued two (2) not ices of def ic iency

against pet i t ioner.  One such not ice, which was issued soley for the yeat 1977,

assert ,ed addit ional New York City personal income tax of $1r137.57, New York

State unincorporated business tax of $196.10, plus penalt iesl  
" td 

lnterest of
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$ 2 7 7 . 0 4 ,  f o t  a  t o t a l  o f  $ 1 , 6 1 0 . 7 1 .  T h e  o t h e r  N o t i c e  o f  D e f i c i e n c y  a s s e r t e d

additional New York State personal income tax for L975, 1976 and L977 and'

addit ional New York City personal income tax for L976 total ing $20'444.33, plus

in te res t  o f  $5  1002.61 ,  fo r  an  amount  due o f  $25,446.94 .  Sa id  anount  due was

then reduced by $287.09, which represents the previous payment made with

respect to the 1977 unincorporated business tax, to yield a balance due of

$ 2 5 ,  1 5 9  . 8 5 .

5. On December 15r 1982, pet i t ioner signed and submitted a Withdrawal of

Pet i t ion and Discont inuance of Case form for the years 1975 and L976. Accord-

ingly, only taxable year L977 remains at issue herein.

6. As the result of a pre-hearing conference, the 1977 ad,justment for

rrpartnership income increased pursuant to audit  of  School Street Auto Partsrr

was inc reased f rom $7,485.25  to  $15,982.00 .  The ba lance o f  adJus tments  fo r

L977, as scheduled on the Statement of Personal Incone Tax Audit  Changes,

remai-ned unchanged.

7. On Septenber 27, 1982 pet i t ioner signed and subnit ted two (2) Part ial

Withdrawal of Pet i t ion and Discont inuance of Case forms for 1977. One such

part ial  withdrawal indicated, with respect to New York State personal income

tax ,  an  agreed amount  o f  $3 ,407.23  and a  d isagreed amount  o f  $11813.18 .  The

second partial r^rithdrahral indicated an agreed amount of unlncorporated business

tax of $196.10, which had previously been paid, an agreed amount of New York

Cl-ty personal i -ncome tax of $983.15, and a disagreed amount of New York Clty

personal income tax of $519.78. The tax amounts as stated on said part ial

withdrawals were based on a recomputation resulting from the change made at the

pre-hearing conference (see Finding of Fact "6fr ,  supra).
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8. The disagreed tax amounts, as l isted on the aforestated two (2)

part ial  withdrawals, are solely with respect to the 1977 adjustments for

t fd lsa l lowed bus iness  loss  -  Joe  Grs  Auto  Par ts r t  o f  $1  ,989.82  and t tcor rec ted

pro f i t  -  Joe  Grs  Auto  Par ts r r  o f  $12,315.48 .  A11 o ther  ad jus tments  fo r  L977,

including the increased adjustment for partnership income of School Street Auto

Parts,  r{ere agreed to by petLt ioner at the pre-hearing conference.

9. During the audit  of  Joe Grs Auto Parts i t  was discovered that the

gross receipts and purchases, as reported on the L977 Federal  Schedule C,

erroneously included amounts for taxable year L976. Accordingly,  such 1976

gross receipts and purchases rrere removed. Ending inventory, which was reported

as  $22,000.00 ,  was  accepted  on  aud i t .

10. Pet i t ionerrs sole argument in this matter ls that he bel ieves the

ending inventory ot $221000.00, which was the amount reported on the return and

accepted on audit ,  hras overstated, and as such, the net prof i t  of  Joe Grs Auto

Parts,  as determlned by the Audit  Divis ion, also was overstated.

11. Pet i t ionerfs representat j -ve attempted to show that the ending inventory

was overstated based on a markup test on purchases. Pursuant to his test,  he

claimed that the ending inventory should properly be $8,562.05 rather than

$22r000.00 as reported. No documentat ion was subnit ted in support  of  the

narkup test computations subnitted. No records were submitted to show that a

physical  inventory was taken at the end of 1977,

CONCLUSIONS OF LAW

A. That pursuant to sect ion 6S9(e) of the Tax Law and sect ion T46-189.0(e)

of the Administrat ive Code of The City of New York, the burden of proof shal1

be upon the pet i t ioner in any case before the tax conmission, except for

certain issues, none of which are present in the instant case.
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B. That pet i t ioner has fai led to sustain his burden of proof,  imposed

pursuant to sect ion 689(e) of the Tax Law and sect ion T46-189.0(e) of the

Administrative Code of The City of New York, to show that the endlng inventory

o t  $22,000.00  a t t r ibu ted  to  Joe Grs  Auto  Par ts  fo r  the  year  L977 nas  er roneous.

The fact that said amount was reported on pet i t ionerts return as the ending

inventory, coupled with the fact that pet i t ioner had agreed to the correctness

of  the  ne t  p ro f i t  o f  $12,315.48  fo r  Joe  Grs  Auto  Par ts  fo r  un lncorpora ted

business tax purposes, leads to the concluslon that said net prof i t  and the

ending inventory of $22,000.00 used in computing said net prof i t ,  are correct.

C. That the pet i t ion of Crescenzo Buonafede is denied and the two (2)

not ices of def ic lency issued March 3, 1980 as nodif ied by the withdrawal of

pet i t ion forms (Findings of Fact rr5rr ,  rr6rr  and t '7t ' )  are sustalned, together with

such additional interest as may lawfully be owing.

DATED: Albany, New York STATE TAX COMMISSION

FEB n 6 1gg5
PRESIDENT

;,*--G


