
STATE OF
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NEW YORK

COMMISSION

In the Matter of the Pet l t lon
o f

Phllip & Rosanne Birnbach

for Redetermlnat ion of a Def ic iency or Revision
of a Determination or Refund of Personal Income
Unincorporated Buslness Taxes under Art ic les 22
23 of the Tax Law for the Years L979 - 1980.

AFFIDAVIT OF MAILING

that  the sal"d addressee is  the Pet l t ioner
forth on said wrapper ls the last known address

&
&

State of New York :
s s .  :

County of Albany :

Davld Parchuck, bei"ng duly sworn, deposes and says that he ls an employee
of the State Tax Commlsslon, that he i .s over 18 years of age, and that on the
21st day of August,  1985, he served the within not ice of Decision by cert i f led
mai l  upon Phi l ip & Rosanne Blrnbach, the pet l t ioners in the wlthln proceeding,
by encloslng a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Phtlip & Rosanne Birnbach
47 Colunbia Place
Brooklyo, NY lL20l

and by deposit ing same enclosed ln a postpaid properly addressed htrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t l t ioner .

Sworn to before me thls
21s t  day  o f  August ,  1985.

t o nister oaths
pursuant to Tax Law sec t ion  L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

August  21 ,  1985

Phillp & Rosanne Birnbach
47 Coluurbia Place
Brook lyn ,  NY 11201

Dear  Mr .  &  Mrs .  B i rnbach :

Please take not ice of  the Decis ion of  the State Tax Counlss ion enclosed
herewi th.

You have now exhausted your right of review at the admtnistrative level.
Pursuant  to sect ion(s)  690 & 722 of  the Tax Law, a proceeding in  cour t  to
review an adverse decision by the State Tax Cornrnission may be lnstituted only
under Arti"cle 78 of the Civil Practice Law and Rules, and must be conrmenced tn
the Supreme Court of the State of New York, Albany County, within 4 months from

the  da te  o f  t h i s  no t l ce .

Inqulries concerning the computatlon of tax due or refund allowed in accordance
wi th th is  decis lon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lltigation Unit
Bui ldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ARCI{IE P. ANTONELLI & SONS, INC.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art lc les 28 and, 29
of the Tax Law for the Period Ended tlay 3I,
1 9 7 9 .

DECISION

Pet i t ioner ,  Arch ie  P ,  Antone l l i  &  Sons,  Inc . ,  1  Farmstead Road,  New

Windsor,  New York 12550, f i led a pet i t ion for revision of a determinat ion or

for refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law for

t h e  p e r i o d  e n d e d  M a y  3 I , 1 9 7 9  ( F i l e  N o .  4 6 7 1 1 ) .

A hearing was held before Frank A. Landers, Hearing Off lcer,  at  the

off i .ces of the State Tax Conurission, Two World Trade Center,  New York'  New

York, on May 10, 1985 at 9:00 A.M. Pet i t loner appeared by Thouras R. DiGovannir

C.P.A.  The Aud l t  D iv is ion  appeared by  John P.  Dugan,  Esq.  (Mark  F .  Vo lk '  Esq. ,

o f  c o u n s e l ) .

ISSUE

lJhether pet i t , ioner ls l lable for sales and

vending urachines from General Management Systems

use tax on the purchase of

C o r p .

FINDINGS OF FACT

1. 0n July  15,  1983,  as the resul t  o f  a f ie ld audi t  o f  General  Management

Systems Corp.  ( "General t ' ) ,  the Audi t  Div is ion issued a Not ice of  Determinat lon

and Demand for  Payment  of  Sales and Use Taxes Due against  the pet i t ioner ,

A rch ie  P .  An tone l l i  &  Sons ,  I nc . ,  f o r  t axes  due  o f  $2 ,894 .00 '  p l us  i n te res t  o f
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$ 1 , 2 3 8 . 7 5 ,  f o r  a  t o t a l  a m o u n t  d u e  o f  $ 4 , 1 3 2 . 7 5  f o x  t h e  p e r i o d  e n d e d  M a y  3 1 ,

L979. The not ice provided the fol lowing explanat ion:

"Tax Is due on the transfer of tangible personal property,  ln accord-
ance w i th  the  prov is ions  o f  Sec t ions  1138 and 1141(c)  o f  the  Sa les
Tax Law. t t

2.  0n  August  2 ,  1983,  the  pe t i t ioner  t ine ly  f l led  a  pe t i t ion  fo r  a

hearing to review the not lce of determinat ion. Pet l t ioner asserts that sales

of routes and vending machines r^rere the regular business of General and,

therefore, the sale at issue was not a bulk sale. Since the sale at issue was

not a bulk sale, pet i t ioner clalms that the July 15, 1983 not ice covering the

period ended May 31, 1979 was unt imely. Pet l t ioner further contends that the

total  sales pr ice for the route and vending machines included sales tax.

3. I t  is the poslt ion of the Audit  Divis ion that the sale at Lssue l i las a

retai l  sale subject to tax under sect ion f105(a) of the Tax Law and that,  s ince

General did not f i le a sales and use tax return for the perlod ended May 31,

L979,  the  Ju ly  15 ,  1983 no t ice  was t ine ly .

4 .  Dur ing  the  per iod  L979 th rough 1983,  Genera l ts  lncome cons is ted  o f

management fees, sales of bulk coffee and other vendlng machine products to

vending machine operators and sales of bulk coffee to indlvidual vending

locat ions operated by i t .  In addlt ion, ln January or February'  1979, General

purchased numerous vending machines capable of dispensing soda, coffee, snacks'

hot canned food, cold food and clgarettes. The pet i t ioner establ ished two

routes with sald nachines and ini t lated the sale of i tems thereln.

5. 0n February 27, L979, General  sold one of the routes with vending

mach ines  to  JMT Vend ing  Corp  fo r  $501311.00  and,  on  May 1 ,  1979,  so ld  the  o ther

rou te  w i th  vend ing  mach ines  to  pe t i t i .oner  fo r  $86,549.80 .  The aud i to r  assessed

sales and use taxes of $2 ,894.00 against the pet i t loner based on the valuat ion
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of  the  vend ing  mach ines  a t  $55,400.00 .  The sa le  to  pe t i t ioner  cons is ted  o f

28 vending machines at f ive locat ions throughout Dutchess County. There was

no evidence in the sales agreement that sales tax ltas an element of the sales

p r i c e .

On June 29, 1983, the Audit  Di.v is ion sent a Not ice of Clain to Purchaser

to pet i t loner advising pet i t ioner that the Audit  Divis ion has received information

that pet i t ioner was the purchaser in the bulk sale of General 's business

a s s e t s .

6. Throughout the perlod 1979 to 1983, General  l { tas not registered as a

vendor for sales tax purposes with the Audit  Divis ion and, further,  had not

f i led sales and use tax returns for this period. A sales tax Cert i f icate of

Registrat lon on behalf  of  General  was completed and submitted to the Audit

Divis ion by the auditor.

7.  At the hearing held hereln, pet i t ioner contended that ln 1979, General ts

business operations changed frorn that of servicing vending machine operators to

being pr inar i ly that of  developing and sel l ing routes with vendlng machlnes.

Pet i t ioner further contended that i t  knew of at  least eight routes with vending

rnachlnes that were establ ished and sold by General .  Pet l t ioner offered no

evidence t ,o support  i ts content ions.

8. There was no evidence presented that the pet i t ioner f f led a sales and

use tax  re tu rn  fo r  the  per lod  ended May 31  ,  1979.

CONCLUSIONS OF LAW

A. That sect ion 1105(a) of the Tax Law imposes a sales tax on the recelpts

from every retal l  sale of tangible personal property,  with certaln except lons

not relevant here.
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B.  That  sec t ion  1131(1)  de f ines  persons  requ i red  to  co l lec t  tax  to

include every vendor of tangible personal property or services.

C. That sect ion 1133(b) of the Tax Law provides the fol lowing:

" (b) Where any customer has failed to pay a tax iurposed by this
art ic le to the person required to col lect the same, then in addit ion
to al l  other r ights,  obl igat ions and remedles provided, such tax
shal l  be payable by the customer direct ly to the tax connission and
it  shal l  be the duty of the customer to f i le a return with the tax
commission and to pay the tax to it within twenty days of the date
the tax was requi.red to be paid. t t

Sec t ion  i147(b)  p rov ides ,  in  per t inent  par r ,  tha t :

t ' (b) The provi .s ions of the civ i l  pract ice law and rules or any
other law relat ive to l imitat ions of t ime for the enforcement of a
clvi l  remedy shal l  not apply to any proceeding or act lon taken by the
state or the tax conmission to levy, appraise, assess, determine or
enforce the col lect ion of any tax or penalty provided by this art ic le.
However,  except ln the case of a wi l ful ly false or fraudulent return
with intent t ,o evade the tax, no assessment of addit lonal tax shal l
be made after the expirat ion of more than three years from the date
of the f l l ing of a returnl  provided, however,  that where no return
has been been f i led as provided by law the tax may be assessed at any
t i m e . . . t t .

D. That whether or not a bulk sale took place, whether  General fs

regular business was the development

is  not  determlnat ive of  the taxes at

sales tax on receipts f rom the sale

to  sec t i on  1105 (a )  o f  t he  Tax  Law.

and sale of routes with vending machines,

issue.  Genera l  was  regu i red  to  co l lec t

of vending nachlnes to pet i t ioner pursuant

Since General  fai led to col lect the taxes

at issue, sald taxes r,rere payable by pet l t ioner direct ly to the Audit  Divls ion

pursuant to sect lon 1133(b) of the Tax Law. Addit ional ly,  s ince General  did

not f i le a sales and use tax return for the period ended l{ay 31, 1979, the

three-year statute of l iur i tat ions as specif ied in sect lon 1147(b) of the Tax

Law is inappl lcable.
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E.  That  the pet i t ion of  Archie P.  Antonel l i  & Sons,  Inc.  ls  denied and

the Not lce of  Determinat ion and Demand for  Payment  of  Sales and Use Taxes Due

issued  Ju l y  15 ,  1983  i s  sus ta ined .

DATED: Albany, New York STATE TAX COMMISSION

AUG 21 1985
PRESIDENT


