
STATE OF NEI^T YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

Joan BimonteArthur
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of NYS & NYC Income
Tax under Arti-cle 22 & 30 of the Tax Law for the
Y e a r s  1 9 7 8  &  1 9 7 9 .

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Conrnlsslon, that he i .s over 18 years of age, and that on the
15th day of February, 1985, he served the within not ice of Decislon by
cert i f ied mai l  upon Arthur & Joan Bimonter the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpald
wrapper addressed as fol lows:

Arthur & Joan Bimonte
141 Rev i l le  S t .
Bronx, NY 10464

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

o f
o f
&

That  deponent  fur ther
herein and that  the address
o f  t he  pe t i t i one r .

Sworn to before me this
15 th  day  o f  Feb rua ry ,  1985 .

rized to adrni.

says that the said addressee is the pet i t ioner
set forth on said wrapper is the last known address

ls te r  oa ths
sec t ion  174pursuant to Tax Law



STATE OF NEW YORK

STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Arthur & Joan Blmonte

for  Redeterminat ion of  a Def ic iency or  Revis lon
of a Determination or Refund of NYS & NYC
Income Tax under Artlcle 22 & 30 of the Tax Law
fo r  t he  Yea rs  1978  &  1979 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State 1"t1 f ,smrnission, that he is over 18 years of age, and that on the
15th day of February, 1985, he served the within not ice of Decision by
cert i f ied mai l  upon Anthony J. Mlrabito,  the representat ive of the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid l rrapper addressed as fol lows:

Anthony J. Mlrabito
Wi l l iaur  J .  O l iver io  &  Co. ,  P .C.
1443 East Gun Hi l l  Rd.
Bronx, NY 10469

and by deposi t ing
post  of f ice under
Serv ice wi th in the

That deponent
o f  t he  pe t i t i one r
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the representat ive
hereLn and that the address set forth on said l rrapper is the

of the representat ive of the pet i t ioner.

Sworn to before ne th is
l 5 th  day  o f  Feb rua ry ,  1985 .

Author ized to i s te r  oa t
pursuant to Tax Law sec t lon  174



S T A T E  O F  N E I , T  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February  15 ,  1985

Arthur & Joan Bimonte
1 4 1  R e v i l l e  S t .
Bronx, NY 10464

Dear Mr. & Mrs. Bimonte:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect, ion(s) 690 & 1312 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Connission nay be inst i tuted only
under Art ic le 78 of the Civl1 Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany Countyr within 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund al-lowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building il9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc :  Pe t i t i one r r s  Rep resen ta t i ve
Anthony J. Mirabito
Wi l l i au r  J .  O l i ve r i o  &  Co . ,  P .C .
1443 East  Gun Hi l l  Rd.
Bronx,  NY 10469
Taxing Bureaur s  Representat lve



STATE OF NEI^] YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ARTHUR BIMONTE AND JOAN BIMONTE

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Title T of the Adrninistrative Code of the City
of New York for the Years 1978 and 1979.

DECISION

Peti t ioners, Arthur Blmonte and Joan Bimonte, l4L Revi l le Street,  Bronx,

New York L0464, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of New York State personal lncome tax under Article 22 of the Tax Law

and New York City personal lncome tax under Chapter 46, Title T of the Adnlnis-

trat ive Code of the City of New York for the Years I97B and 1979 (Fi le No'

37092).

A fornaal hearing was held before Al1en Caplowaith, Hearing Off icer '  at  the

offices of the State Tax Commission, Two l,lorld Trade Center, New York, New

York, on May 30, 1984 at 9:30 A.M. Pet i t ioners appeared by Anthony J. Mlrabito,

Esq. The Audit  Di-vis ion appeared by John P. Dugan, Esq. (Angelo Scopel l i to,

E s q . :  o f  c o u n s e l ) .

ISSUE

lJhether the Audit Divl-slon properly attributed additional personal Lncome

to petitioner in the form of a constructive divldend based on a markup audit of

a corporat ion in which pet i t loner was the sole shareholder.

FINDINGS OF FACT

1.  Pet i t ioners,  Ar thur  Bimonte and Joan Bimonte,  f l led a jo int  New York

State Income Tax Resident Return (with Clty of New York Personal Income Tax)
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for each of the years 1978 and L979 whereon Arthur Bimonte (hereinafter I 'pet i -

t ionerrr)  reported his occupat ion as t tcooktt .  On each of said returns, the only

income repor ted  was pe t i t ioner ts  wages o f  $10,920.00  (1978)  and $13,000.00

(L979) derived from Arjo Restaurant,  Inc.,  394 CLty Is land Avenue, Bronxr New

York  10464.

2. 0n December l ,  1981, the Audit  Divis lon issued a Statenent of Personal

Income Tax Audit Changes wherein adjustments were made for constructive dividends

of  $11,635.73  (1978)  and $35,434.22  (1979)  as  the  resu l t  o f  a  markup aud i t  o f

Arjo Rest,aurant,  Inc. (hereinafter rrAr jot t)  by the sales tax unit  of  the Audit

Divis ion. AccordingLy, a Not ice of Def ic l-ency qras issued agalnst Arthur

Bimonte and Joan Bimonte on February 11, 1982 asserting addltional New York

Sta te  and New York  C i ty  persona l  income tax  o f  $7 ,044.53 ,  pena l t ies  o f  $352.23

and in te res t  o f  $1r379.28 ,  fox  a  to ta l  due o f  $81776.04 .  Sa id  pena l t les  were

asserted for negl igence pursuant to sect ions 685(b) of the Tax Law and T46-f85.0(b)

of the Administrative Code of the Citv of New York.

3. An audit  was conducted on ArJo for the period June 1, 1976 through

August 31, 1979. Since the records of Ar jo were deemed inadequate, the audi- t

was conducted using a markup test of  purchases. Based on such method, a sales

tax def ic iency of $15,688.00 was determined. Said def ic iency was agreed to by

Arj  o.

4. The income tax def ic iency at issue herein was determined by breaking

down Arjots purchases, as reported on i ts U.S. Corporat i -on Income Tax Return

f i led for each of the years 1978 and 1979, into separate categories of food'

wine, llquor and beer. Said breakdown hras computed usi.ng the allocation of

purchase percentages deternined in the markup audit .  Each category of purchases

was then xnultiplied by the markup percentages determined in the markup audit to
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yield sales per purchase category. The sales for each category were total-ed

and reduced by gross receipts as reported on the U.S. Corporat ion Income Tax

Return to yield addj- t ional gross recelpts,  which hrere considered as personal ly

attr ibutable to pet i t ioner l -n the form of construct ive dlvidends.

5. Ar jo dtd not f i le New York State corporat ion franchise tax returns for

the years 1978 and L979,

6. Arjo was a medium sized Itallan-American restaurant located on City

Island. I t  catered most ly to a transient summer trade.

7. During the years at issue pet i t ioner nas the sole stockholder and

corporate off icer of Ar jo.

8. Petit.ioner argued that he would not have agreed to the sales tax

deficiency had he known that the markup audit would be used as a basis for

assert ing personal income taxes.

9. Pet i t ioner argued that the markup audit  should not be used as a basis

for assert ing the income tax def ic lency at issue since the sales tax assessment

t'was due prinarily to the lower amount of sales reported on the sales tax

returns, ln relat ion to the total  amount of sales shown on the annual fCorporate

Returns I  rr ,  4nd t 'not due because of any mark-up procedurestr .

10. Pet i t ioner al leged that he is properly ent l t led to have an audlt

conducted incorporating a cost of llving analysis, which he contended would

show that he did not receive additional income from Arjo.

11. Pet i t ioner al leged that any unreported gross receipts of Ar jo were

used in the business to acquire eapital  assets or make capital  improvements.

However,  Ar jots balance sheets, as shoqm on Schedule L of the U.S. Corporat lon

Income Tax Return f i led for each year at issue, does not ref lect increases in

f ixed assets to the extent al leged by pet i t ioner.
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12. Pet i t ioner submitted a group of receipts and bi l ls which are purported

to show a portlon of the expenses incurred by Arjo for capital improvements

during 1978 and 1979 which were not reported on the corporat ionfs refurns.

Horrrever,  pet i t ioner was unable to establ ish that such bi1ls and receipts did

not represent a dupl icat ion of amount.s or iginal ly reported.

CONCLUSIONS OF LAW

A. That established audit procedures hrere used in conducting the audit of

Arjo Restaurant Inc. Accordingly, it was proper for the Audlt Divislon to use

such audit as a basis for determining the personal income tax deficiency at

issue herein.

B. That petitioner Arthur Bimonte has falled to sustain his burden of

proof,  imposed pursuant to sect ion 689(e) of the Tax Law and sect ion T46-189.0(e)

of the Adninlstrative Code of the City of New York, to show that the additional

unreported gross recei.pts attr ibutabl-e to Arjo,  as the result  of  the markup

audit ,  were not received personal ly by pet i t loner.

C. That the petition of Arthur Bimonte and Joan Bimonte is denied and the

Notice of Def ic iency issued February 11, L982 is sustalned together with such

additional penalties and lnterest as may be lawfully owing.

DATED: Albany, New York STATE TAX COMMISSION

r[L] i 5 i9B5
\

G,/<i n , v t

PRESIDENT


