
STATE OF NEI^/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

George Bartunek

for Redeterminat ion of a Def ic iency or Revislon
of a Determination or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1 9 7 8 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State '1"; Qomrnission, that he ls over 18 years of age, and that on the
4th day of Apri l ,  1985, he served the within not lce of Decision by cert i f ied
mail upon George Bartunek, the petl-tioner in the rlrithin proceeding, by
encloslng a true copy thereof ln a securely sealed postpal-d rrrapper addressed
as fol lows:

George Bartunek
14 Trapper Lane
Centereach, NY IL720

and by deposit ing same enclosed
post off lce under the exclusive
Service within the State of New

That deponent further says
hereln and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
4 th  day  o f  Apr l l - ,  1985.

ister oaths

in a postpald properly addressed lrrapPer in a
care and custody of the United States Postal
York.

that the said addressee is the pet l t loner
forth on said r^rrapper is the last knonm address

pursuant to Tax Law sect ion I74



S  T A T E  O F  N E I ^ I  Y  O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Apr i l  4 ,  1985

George Bartunek
14 Trapper Lane
Centereach,  NY I I720

Dear Mr. Bartunek:

Please take not lce of the Declslon of the State Tax Commission enclosed
herewith.

You have now exhausted your rlght of review at the admlnlstrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to revielr  an
adverse decLslon by the State Tax Commission may be instituted only under
ArtLcle 78 of the Clvll Practice Law and Rules, and must be conrmenced in the
Suprene Court of the State of New York, Albany Countyr wlthln 4 uronths from the
date of this not ice.

Inqulries concerning the computation of tax due or refund allowed in accordance
with thl-s decl-sion mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigatlon Unit
Buildlng if 9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Taxing Bureauf s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

GEORGE BARTUNEK

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtLcIe 22
of the Tax Law for the Year 1978.

DECISION

Pet i t ioner ,  George Bartunek,  14 Trapper Lane,  Centereach,  New York 11720'

f i led a pet i t ion for  redeterminat lon of  a def ic iency or  for  refund of  personal

lncome tax under Ar t ic le  22 of .  the Tax Law for  the year  1978 (Fi1e No.  42420).

A srnal l  c la ims hear ing was held before Thomas E.  Drake,  Hear lng Of f icer ,

at  the of f ices of  the State Tax Commission,  Two Wor ld Trade Center ,  New York,

New York ,  on  Oc tobe r  31 ,  1984  a t  2245  P .N I .  Pe t i t i one r  aPPeared  P ro  se .  The

Audi t  DivLsion appeared by John P.  Dugan,  Esq.  ( I rwin A.  Levy,  Esq.  r  o f  counsel) .

ISSUE

Whether pet i t loner is l iable for a penalty pursuant to sect ion 685(g) of

the Tax Law equal in amount of the unpaid New York State tax withheld fron

employees of T & G Colonial  De1i,  Inc. for the period July I '  1978 through

D e c e m b e r  3 1 ,  1 9 7 8 .

FINDINGS OF FACT

1. On February 28 1983, the Audit  Divis ion issued a Not ice of Def ic iency

against pet i t ioner,  Geroge Bartunek, as a person required to col lect,  t ruthful ly

account for and pay over the withholding taxes of T & G Colonial  De1i,  Inc.

("Colonlal")  in the amount of $502.56 for the period July 1, 1978 through

December  31 ,  1978.
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2. Colonial  f i led a New York State Form IT-2103, Reconci l iat ion of Tax

Wlthheld, showing tax withheld fron l ts enployeest l rages during 1978 in the

amount of $502.56.1 No payment hras made with the f i l ing. On August 20, 1980,

the Audit Division issued a Notice and Demand for Unpaid trIithholding Tax Due

against Colonlal  ln the amount of $502.56 plus penalty and interest for the

year  1978.

3. In approximately Apri l  of  1978, petLt ioner and another indlvidual,

Thomas J. Gibbons (t 'Gl,bboDSt') ,  organized Colonial  for the purpose of operat lng

a del icatessen located in Mount Sinai,  New York. Each lndividual had a 502

or^rnershlp interest in the corporat ion. Pr ior to organizing Colonial ,  Gibbons

opera ted  the  de l i ca tessen as  a  so le  p ropr ie to rsh lp .  Pet i t ioner  purchased h is

in te res t  ln  the  de l i ca tessen f rom Gibbons fo r  $15,000.00  down and a  ser ies  o f

p romlssory  no tes  to ta l ing  $27,000.00 ,  to  be  pa ld  over  a  per lod  o f  e leven years .

4. Colonial  l r ras open on a twenty-four hour a day basls,  with pet i t loner

and Gibbons working separate twelve hour shifts. Each or^mer was responsible

for the operat ion of Colonial  dur ing their  respect ive shi f ts.

5. During the period in issue, pet i t ioner held the posit lon of president

and treasurer of Colonlal .  He had the authori ty to sign corporate checks,

shared the responsibi l i ty of  maintainlng the books and records of Colonial  with

Gibbons and made purchases for the corporat lon.

6. The arrangement between pet i t ioner and Gibbons was not f lnancial ly

prof i table and by March of 1979 Colonial  nas struggl ing to meet i ts obl igat ions.

Because of this,  pet i . t ioner decided to end his business relat ionship with

A photostat ic copy of the
evidence at the hearing.
or the signature, l f  anyr

face of the Reconci l lat lon was introduced into
Said copy does not show the date i t  was f i led
of the person f i l ing the form.
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Gibbons. On March 30, 1979, pet i t ioner and Gibbons entered into an agreement

which provided that pet i t ioner would assign his interest in Colonial  to Gibbons

i.n return for $15,000.00, and cancel lat ion of the notes referred to in Finding

of Fact "3" which had not yet been paid, less one-half  of  the exLst ing corporate

indebtedness. The agreenent further provided that upon payment and the exchange

of general  releases, the obl igat ions of Colonial  would be the sole responsibl l l ty

of Colonial  and insofar as appl icable, the sole shareholder,  Thomas Gibbons.

7. For the purposes of the agreement,  the total  lndebtedness of Colonial

was determined to be approxlmateJ-y $221000.00. Said anount included the State

income tax withheld by Colonial  dur ing the period in issue, but not paid over

to New York State. After the subtract ion of one-half  of  Colonialrs obl lgat ions

f rom the  $15,000.00 ,  pe t i t ioner  rece ived the  ba lance o f  $4 ,000.00 .

8. Pet i t ioner test l f ied that he became aware that withholding taxes were

due New York State when he was total ing the obl igat ions of Colonial  in order to

determine his share pursuant to the agreement.

9. On December 2I,  1979, Thomas Gibbons executed a general  release

wherein he agreed to hold pet i t ioner,  George Bartunek, t t . . .harmless for the

claims of any creditors ar is ing out of the debts incurred at any t ine by T & G

Colonial  Del i ,  Inc. and bi l led to Bartunek.. .  including al l  State and Federal

taxes of al l  k indst ' .

10. Pet i t ioner maintai ,ns that s ince he has, in effect '  pald one-half  of

the nithholding taxes due from Colonlal by reducing the amount recelved for hls

interest in Colonial  (see Finding of Fact "6r ' )  and since Gibbons released hln

fron the debts of Colonial ,  the Audit  Divis ion should seek the ful l  amount of

the penalty from Gibbons.
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CONCLUSIONS OF LAW

A. That sect ion 685(g) of the Tax Law provides that any person requlred

to col lect,  t ruthful ly account for and pay over withholding taxesr who wi l l fu l Iy

fai ls to col lect,  account for and pay over such taxes, wi l l  be l iable to a

penalty equal to the total  amount of such tax not col lected, accounted for and

paid over to New York State.

B. That pet i t ioner,  George Bartunek, was a person required to col1ect,

t ruthful ly account for and pay over the withholdlng taxes of Colonial  who

wll1ful ly fal led to do so during the period at issue herein; therefore, he is

1iab1e for the penalcy imposed pursuant to sect ion 685 (g) of the Tax Law. The

penalty under said sect ion is personal in nature and accrues to pet i t loner when

the violat ion occurs. Pet i t ioner is not rel ieved from the l labi l i ty by the

asslgnment of Colonial ts tax l labl l i ty to Gibbons or by the reduct ion of the

amount received for hls interest in Colonial  by one-half  of  Colonial ts obl igat ions.

C. That the pet i t ion of George Bartunek is denied and the Not ice of

Def ic lency dated February 28, 1983 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

APR 0 4 i985

t14.'t,1.


