
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Abe Baron

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1  9 7 8 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of AJ-bany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
6th day of February, 1985, he served the within not ice of Decision by cert i f ied
mai. l  upon Abe Baron, the pet i t ioner ln the wlthln proceeding, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Abe Baron
2 2 5  E .  3 6  S r . ,  l l l 2 F
New York, NY 10016

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th ln the State of  New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
6 th  day  o f  Feb rua ry ,  19B5 .

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

tha t  the  sa id  addressee ls  the  pe t i t ioner
forth on said hrrapper is the last known address

Arfttrorized to a
pursuant to Tax



Abe
2 2 5
New

S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

February 6, 1985

Baron
E .  3 6  S t . ,  l l I 2 F
York ,  NY 10016

Dear Mr. Baron:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your r ight of  revlew at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax CommLssion uray be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be conutenced in the
Supreme Court of  the State of New York, Albany County, within 4 months fron the
date  o f  th ls  no t ice .

Inqui r ies concerning the computat i .on of  tax due or  refund a l lowed in accordance

wi th th is  decis ion nav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Ll t lgat lon Unit
Bui lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaurs Representat ive



STATE OF NEI,T YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ABE BARON

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax law for the Year 1978.

DECISION

Peti t ioner,  Abe Baron, 225 East 36th Street,  Apt.  J l l2F, New york, New

York 10016, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of New York State personal incone tax under Art ic le 22 of the Tax Law for the

y e a r  1 9 7 8  ( F i 1 e  N o .  4 1 7 0 5 ) .

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two l{or ld Trade Center,  New York,

New York ,  on  Ju ly  25 ,  1984 a t  10 :45  A.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by

August 16, 1984. Pet i t ioner appeared pro se. The Audit  Divis ion appeared by

John P.  Dugan,  Esq.  (Kev in  A .  Cah i l l ,  Esq . ,  o f  counse l ) .

ISSUB

whether pet i t ioner t imely f i led a craim for refund for the year rg7g.

FINDINGS OF FACT

1. Pet i t ioner herein, Abe Baron, submitted a New York State and New York

City income tax resident return for the year 1978 which was received by the

Audit  Divis ion on September 10, 1982. 0n said return pet i t ioner computed a

New York State personal income tax due of $315.00 and a New York City personal

income tax  due o f  $148.00 ,  fo r  a  combined to ta l  due o f  $463.00 .  S ta te  tax

withheld of $754.00 and City tax withheld of 952.00 were also shown on said
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return. Pet i t ionerrs return for 1978 claimed a refund in the amount of $343.00

( $ 7 s 4 . 0 0  +  $ 5 2 . 0 0  -  $ 4 6 3 . 0 0 ) .

2. The Audit  Divis ion, on December 22, 1982, advised pet i t ioner that the

refund of $343.00, as claimed on the 1978 return subnit ted on September 10,

'1.982, could not be al lowed since the deadl ine for f i l ing for a refund had

expired on Apri l  15, 7982.

3 .  As  o f  December  1 ,  1981,  pe t i t ioner  had no t  ye t  f i l ed  h is  Federa l  and

New York State and City income tax returns for the years 79761 7977r 7978,

1979 and 1980.  Somet ime in  ear ly  December ,  1981,  pe t i t ioner  met  w i th  h is

accountant for the purposes of having his Federal and State and City income

tax returns prepared for said years. After a short  per iod pet i t ionerts accountant

cal led and advised pet i t ioner that he had refunds due him from the Internal

Revenue Service for al l  f ive years and that,  for New York State and City purposes,

he had refunds due hlm for 1976, 7977, 7978 and 1980. For the year 1979,

pet i t ioner 's return showed a balance due New York State of S34.00.

4. 0n December 10, 1981, pet i t ioner obtained a money order payable to

' fNew York State fncome Tax'r  in the amount of $34.00. 0n or about December 10,

1981r pet i t ioner del ivered the aforementioned money order to his accountantrs

off ice and, whi le there, pet i t ioner signed the Federal  and State and City

returns for the years L976 thxough L980. Pet i t ioner was under the impression

that his accountant was going to mai l  the Federal  and State and City returns

to the proper agencies.

5. Sometime in late February or ear ly March of 1982, pet i t ioner met his

accountant "on the streetrr  and, dur ing their  conversat ion, pet i t ioner discovered

that his accounLant had been under the impression that pet i t ioner was going to

mai l  the Federal  and State and City returns. Pet i t ioner retr ieved the 1976
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through 1980 Federal  and State and City returns from his accountantrs off ice

and mailed then to the respective agencies sometime in late February or early

March, L982. Pet i t ioner placed al l  f ive Federal  tax returns in one large

envelope and mailed it to the Internal Revenue Service. At the same time and

at the same locat ion, pet i t ioner mai led al l  f ive New York State and City income

tax returns in one envelope to the .Audit Division. Included with the five

returns was the money order dated Decenber 1.0, 1981 in the amount of $34.00

in payment of the tax due f.sr L979.

6. The Internal Revenue Service recei-ved petitioner's Federal income tax

returns for the years 1976 through L980 on or before March 2, 1982. The Internal

Revenue Service denied petitioner's claims for refund for the years 1976 and

1977 assert ing that said claims were not t imely f i led. The refunds clained on

pet i t ionerrs 1.978r 1979 and 1980 Federal  income tax returns were deemed t inely

claims for refund and said refunds were therefore granted,

7- The Audit  Divis ion has no record of receiving pet i t ioner 's 1976 or

1977 New York State and City income tax returns. For the 1978 tax year,  the

Audit  Divis ionrs records indicate that pet i t i -onerrs return was f i rst  received

on September 10'  1982. Pet i t ioner 's 1979 New York State and City tax return,

although not submitted in evidence, must have been received by the Department

of Taxation and Finance sometime prior to AptLL 22, 7982. This finding is

based on a let ter dated Apt iJ- 22, 1982, addressed to pet i t ioner from the Processing

Division of the Department of Taxation and Finance, wherein the money order dated

December 10, 1981 in the amount of $34.00 was returned to pet i t ioner since i t

I,i 'as rtstale dated". Petitioner received from the Audit Division the refund as

clained on his 1980 New York State and Citv tax return.
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B. Pet i t ioner 's test imony that the New York State and City tax returns

for the years 1976 thtough 1980 were nailed in one large envelope sometime in

late February or ear ly March of 7982 was clear,  consistent,  uncontroverted,

supported by documentary evidence and found to be credible. The 1978 New York

State and City tax return submitted by pet i t ioner on September 10, 1982 was a

dupl icate of the return mai led by pet i t ioner in late February or ear ly March

of 1982. Said dupl icate return was submitted by pet i t ioner at the suggest ion

of an employee of the Audit Division.

CONCIUSIONS OF IAId

A. That pet i t ioner has sustained his burden of proof [Tax Law S639(e)]

to show that. his 1978 New York State and City income tax return was mailed on

or before March 2, L982.

Pet i t ioner establ ished, through documentary evidence, that he mai led

his 1976 through 1980 Federal  income tax returns sometime pr ior to March 2,

7982 and that he mailed his 1979 New York State and Citv income tax return

pr io r  to  Apr i l  22 ,  L982.  I t  i s  sa fe  to  conc lude tha t  pe t i t ioner 's  1979 New

York State and City income tax return was f i led on or before Apri l  15, 1982,

given the volume of returns filed during this peak period. rt is highly

unl ikely that the Processing Divis ion could have received pet i t ioner 's 1979

New York State and City income tax return after Apri l  15, 1982 and st i l l  have

been able to return pet i t ioner 's t tstale dated" check by Apri l  22, 1982, a mere

seven-day period which included only f ive business days. Given this factual

pattern'  the inference is warranted that pet i t ioner f i led his 1979 New York

State and City tax return at the same time that his 1976 through 1980 Federal

tax  re tu rns  l r re re  f i led ,  i .e .  on  or  be fore  March  2 ,  IgB2.
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Having establ ished that pet i t ioner 's 1979 New York State and City

income tax return was f i led on or before March 2, L982, the t imel iness of

pet i t ioner 's 1978 New York State and City tax return hinges upon whether or

not said 1978 return was mai led with the 1979 return. Considering al l  the

evidence presented, specif ical ly,  that pet i t ioner mai led al l  f ive Federal  tax

returns in one envelope on or before Uarch 2, L982, that pet i t ionerrs 1979 New

York State and City return was mai led on or before l larch 2, 1982 and pet i t ioner 's

credible testimony that the New York State and City tax returns for 1976 through

1980 were mailed in one envelope at the same time and at the same location as

the Federal  tax returns, leads to the conclusion that pet i t ioner 's 1978 New

York State and City tax return was mai led with his L979 return on or before

March 2, 1982. Furthermore, i t  seems irnplausible that pet i t ioner mai led al l

five Federal tax returns for the years L976 through 1980, and at the same time

mailed only the 1979 New York State and City tax return (see Matter of Isaac

and Hprriet f,uban, State Tax Commission, June 11 , I9SZ).

B. That pet i t ioner 's 1978 New York State and City income tax return

clairning a refund of $343.00 was f i led on or before lTarch 21 1982 and, there-

fore, said return const i tuted a t imely claim for refund within the statute of

l imitat ions provided for in subsect ion (a) of sect ion 687 of the Tax Law.

C. That the pet i t ion of Abe Baron for a refund of $343.00 is granted

together with such interest as may be lawfully due and owing.

DATED: Albany, New York STATE TAX COM},IISSION

FtB 0 6 1985
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Abe Baron

for  Redeterminat ion of  a Def ic iency or  for  Refund
of  Personal  Income Tax under Ar t lc le  22 of  t } :e
Tax Law for  the Year 1978.

State of  New York

County of Albany

Abe Baron
455 Broad Ave.
R idge f i e l d ,  NJ  07657

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
1 0 t h  d a y  o f  M a y ,  1 9 8 5 .

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Posta1
York .

that  the said addressee is  the pet i t f -oner
for th on said wrapper is  the last  known address

s s .  :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that.  he is over 18 years of age, and that on the
10th  day  o f  May,  19B5,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Abe Baron, the pet i t ioner in the wi- thin proceeding, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Authorized
pursuant to

is te r  oa ths
w  s e c t i o n  1 7 4
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IWS Dept. Tarattoa rnd Flaaacc
Lr-Burcau - LltlgrtloD UDlt

. !  ^

Vaty tnly yours,

STAIE IAX COOIISSIOII

' ,lu^|'ldtog 19, Statc Caryua
. Albaay, Nen Yotk ..12221.

i , ":-.h:nc. t (518) 1s7-2ota

Taxttg Sureautt loprcsintetlvc
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