
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon 2
o f

Martin Antonelll :

for Redeterminat ion of a Def lc lency or for Refund :
of New York State Personal Income Tax under Article
22 of the Tax Law, New York Clty Personal Income z
Tax under Chapter 46, Tltl-e T of the Adrnlnistratlve
Code of the City of New York and New York City :
Nonresident Earnings Tax under Chapter 46, Ti t le U
of the Administrative Code of the City of New York :
fo r  the  Year  1981.

Martin Antonelll
7004 Blvd East
Guttenbergr NJ 07093

and by depositing same enclosed
post office under the exclusive
Service within the State of New

That deponent further says
hereln and that the address set
of the pet i t ioner.

Sworn to before me this
4 th  day  o f  Apr i l ,  1985.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Coururlssion, that he is over 18 years of age, and that on the
4th day of Apri l ,  1985, he served the within not ice of Decision by cert l f ied
ural l  upon Mart in Antonel l l ,  the pet i t loner ln the wlthin proceedLng' bY
encloslng a true copy thereof in a securely sealed postpaid l t rapper addressed
as fol lows:

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that the said addressee is the pet i t loner
forth on said rrrapper ls the last known address

thorized to a ter oaths
pursuant to Tax Law sect ion I74



STATE OF NEI4I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Martin Antonelli :

for Redeterminat ion of a DefLclency or for Refund :
of New York State Personal Income Tax under Artlcle
22 of the Tax Law, New York City Personal Income :
Tax under Chapter 46, Ti t le T of the Adminlstrat lve
Code of the City of New York and New York City :
Nonresident Earnl-ngs Tax under Chapter 46, Title U
of the Administrative Code of the Citv of New York :
fo r  the  Year  1981.

AFFIDAVIT OF MAIIING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Connission, that he is over 18 years of ager €Ind that on the
4th day of Apri l ,  1985, he served the withln not ice of Declsion by cert i f ied
mal1 upon Alan Jacobs, the representat ive of the pet l t loner in the withln
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Alan Jacobs
440 Merr ick Rd.
Oceans ide ,  NY 11572

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representatlve
of the pet i t ioner herein and that the address set forth on said wrapper is the
last knor,m address of the representat lve of the pet i t ioner.

Sworn to before me this
4 th  day  o f  Apr l l ,  1985.

ster oaths
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  L 2 2 2 7

Apr l l  4 ,  1985

Martln Antonelli
7004 Blvd East
Guttenbergr NJ 07093

Dear Mr. Antonel l i :

Please take not ice of the Decision of the State Tax Commisslon enclosed
herewith.

You have now exhausted your right of revlew at the adurinlstratlve level.
Pursuant to sect ion(s) 690 & l3l2 of the Tax Law and Chapter 46, Ti t les T and
U of the Adninistratl,ve Code of the City of New York, a proceeding in court to
revlew an adverse decislon by the State Tax Comrnlsslon may be instltuted only
under Article 78 of the Civll Practice Law and Rules, and must be connenced in
the Supreme Court of the State of New York, Albany Countyr withln 4 months from
the da te  o f  th ls  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this deeision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Lltlgation Unlt
Buildlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Alan Jacobs
440 Merr ick Rd.
Oceans ide ,  NY 11572
Taxing Bureauts RepresentatLve



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of the Petit ion

o f

MARTIN ANTONELLI

for Redeterminat ion of a Def ic lency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law, New York City
Personal Income Tax under Chapter 46, Tltle T
of the Administrative Code of the Clty of New
York and New York City Nonresldent Earnings Tax
under Chapter 46, Ti t le U of the Admlnistrat ive
Code of the Clty of New York for the Year 1981.

DECISION

Peti t ioner,  Mart in Antonel l i ,  7004 Boul-evard East,  Guttenberg, New Jersey

07093, f i led a pet i t ion for redeterninat ion of a def ic lency or for refund of

New York State personal i-ncone tax under Article 22 of the Tax Law, New York

City personal income tax under Chapter 46r Title T of the Adnlnistrative Code

of the City of New York and New York City nonresldent earnings tax under

Chapter 46, Ti t1e U of the Adurinistrat lve Code of the City of New York for the

year  1981 (F i le  No.  46889) .

A formal hearing was held before James Hoefer,  Hearing Off ieer '  at  the

offices of the State Tax Commisslon, Ibo l{orld Trade Center, New York, New

York ,  on  October  19 ,  1984 a t  10 :30  A.M. ,  h r i th  a l l -  b r le fs  to  be  subn i t ted  by

November 19, 1984. Pet i t , loner appeared by Alan Jacobs. The Audit  Dlvls ion

appeared by John P. Dugan, Esq. (Wtl l lam Fox, Esq.,  of  counsel) .

ISSUE

Whether the Audit  Divis lon properly disal lowed partnership losses total l lng

$ 6 9 , 3 0 0 . 0 0 .
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FINDINGS OF FACT

1. (a) Pet i t ioner herein, Mart in Antonel l i ,  t imely f i led a'  New York State

and City resldent income tax return for 1981 indicating that he lcas a resldent

of New York State and New York Clty fron January 1, 1981 to Septenber 30, 1981

and a nonresident of the State and City for the remalnder of the year. In the

computation of hj.s total income earned during the perlod of his residency ln

New York State and New York Clty,  pet l t ioner deducted partnership losses

total l ing $69,300.00. On his income tax return for the resident per lod,

pe t i t ioner  sought  a  re fund o f  $4 ,070.57 .

(b) Pet i t ioner also f l led a New York State nonresident income tax

return for 1981 and a New York City nonresident earnings tax return for 1981

for  the  per iod  o f  h is  nonres idence (October  1 ,  1981 to  December  31 ,  1981) .  0n

his New York State nonresident return, pet i t ioner clalmed a refund of $2r158.08.

2. The Audit  Divis ion did not process the refunds as requested on pet i . -

t ionerrs resident and nonresident income tax returns, elect ing to f l rst  audlt

said returns. As the result  of  i ts examlnat ion, the Audit  Divis lon'  on February

1983, issued a Statement of Audit  Changes to pet i t ioner for 1981. Numerous

adjusturents were proposed by the Audit Divislon on the aforementioned Statement

of Audit  Changes; however,  pet i t ioner contests only that port ion of sald

Statement of Audit  Changes which attr ibutes the $69,300.00 of partnershlp

losses to his perlod of nonresidence and thereafter considers sald partnershlp

losses as not entering into the computation of New York lncome slnce said

partnership losses were not der ived from or connected with New York sources.

3. Based on the Statement of Audit  Changes, the Audit  Divis lon, on

Ju ly  21 ,  1983,  i ssued a  Not ice  o f  Def ic iency  to  pe t i t ioner  fo r  1981,  p ropos ing

add i t iona l  tax  due o f  $3 ,549.73 ,  p lus  in te res t  o f  $539.21 ,  fo r  a  to ta l  a l leged1y

L4 '
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o f  $4 ,088.94 .  On Septenber  27 ,  1983,  pe t i t ioner  t ime ly  f i led  a  pe t i t ion

a redeterminat i-on of the def ic iency dated July 21, 1983.

4. Sometime pr lor to 1981, pet i t ioner had invested certain funds as a

l lni ted partner in ten separate real estate l i rni ted partnershlps. A11 ten

partnerships were involved in the development and sale of real property located

tn the State of Cal i fornia and the general  partner of al l  ten partnerships was

one Mi-chael Van Uithoven and,/or Van Uithoven Properties.

5. On December 20, 1981, pet i . t ioner wrote to the State of Cal i fornia

stat ing that:

rrl am one of the many linlted partners that has been defrauded
out of a consj.derable sum of money by the above individual (Mlchael
Van Uithoven). Van Ulthoven has not communicated with me for over 2
years, despite repeated attempts on my part  to reach hin by phone and
letter.  He has sold his residence/off ice and nobody can f ind hin.
He has obviously ran off  wlth everyonets investments.. .  He has soLd
propert ies i l legal ly (without consent of the l in i ted partners) and
has not given anybody any money. Detailed below are the names of the
limited partnershlps that I am involved in, and the amount of ny
par t i c ipa t ion :

Locust
Rainbow
Palomar
Saratoga
Oakstream I
Oakstream II
Acacla
T\rin Oaks 27
Magee
Fal lbrook Country Estates
Total  Loss

$  6 ,000 .00
6 ,000 .  00
6 ,  400 .  00
5 ,000 .  00
7  ,  600 .  00
7 ,  100 .00

14 ,  200.  00
6 ,000 .  00
5 ,000 .00
6 ,000 .00

T63f36Tl6-d'

6. On several  occasions, the Audit  Dlvis ion had requested that pet i t ioner

fu rn ish  the ' r . . . inc lus ive  da tes  o f  the  taxab le  year  o f  each par tnersh ip . "

Pet i . t loner did not provide this information and the Audit  Divis ion, thereforer

considered al l  ten partnerships as calendar year partnershLps. The Audit

Division maintains that since partnership income or loss is treated as i-f

d is t r ibu ted  on  the  las t  day  o f  the  par tnersh ip  year ,  the  $69,300.00  o f  par tner -
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ship losses rrere attr ibutable to pet i t ionerts nonresident per iod. Slnce the

partnership losses were derived from real property having a si tus outside of

New York State, the Audit  Divis ion consldered sald l -osses as not being derlved

from or connected with New York sources and, therefore, not deduct ible by

pet i t loner on his nonresident return.

7. Pet l t i -oner argues that al l  ten partnerships ceased to exist  ln the

earl-y part  of  198I when i t  was discovered that there nere no partnership assets

and al l  ef forts t ,o l -ocate the general  partner proved frul t less. For thls

reason, pet i t loner asserts that the partnership losses were attr ibutable to his

resident per iod and, therefore, properly deduct ible on his 1981 New York State

and City resident income tax return.

8. No evidence rras adduced at the hearing held hereln to substantiate the

taxable year of each of the ten partnerships ln quest ion. Partnership returns

lrere not submitted in evidence nor did petitioner present any of the partnership

agreements. No credlble evidence rilas presented to show that the partnershiPs

in quest ion discont inued operat lons in 19Bl and that no part  of  any business,

f inancial  operat ion or venture of the partnerships were carr ied on ln 1981.

CONCLUSIONS OF LA}'I

A. That 20 NYCRR L48.6 provides, in pert inent part ,  that:

rrWhere a member of a partnership changes his status from resident
to nonresident or v lce versa, his distr ibut ive share of partnership
incomer gain, loss and deduction shall be included in the computatlon
of his taxable income for the portion of the taxable year tn which or
with which the taxable year of the partnership ends, and treatment of
his distributive share for New York income tax purposes sha11 be
determined by his status as a resident or nonresident at such t ime.t t
lAlso see Internal Revenue Code sect ion 206(a).  ]

By  v i r rue  o f  sec t ion  T46-197.0(a)  o f  T i t le  T  o f  the  Admin is t ra t i ve

Code of the City of New York and 20 NYCRR 290.2, the above clted regulation is
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applicable to the taxes imposed pursuant to Title T of the Adninistrative Code

of the City of New York.

B. That sect ion 689(e) of the Tax Law and sect ion T46-189.0(e) of the

Adninistrative Code of the City of New York each place the burden of proof upon

pet i t ioner except in three specif ic instances, none of which are at issue

herein. Pet i t ioner has fal led to produce any evldence to show that the ten

partnerships in quest ion were not report ing lncome and losses on a calendar

year basis.  Furthermore, pet l t ioner fai led to submit any credlble evidence to

show that any of the ten partnerships in dispute terminated l ts taxable year

before he became a nonresident of New York State and New York City.  See

Internal Revenue Code sect ion 708 and Treasury Regulat ions S1.708-1.

Slnce the partnerships involved herein are all on a calendar year

basis and since petltioner rras a nonresident of New York State and New York

City on December 31r I981, a1I income and losses generated from said PartnershiPs

are attrlbutable solely to the nonresident period (lq1_!q4. rr- tg4ngq' 41

A . D . 2 d  9 9 4 ) .

C. That pet i t ionerrs losses from the ten l ln l ted partnerships anount ing

to $69,300.00 cannot,  be deducted in computing New York source lncome earned in

the nonresident per lod since sald losses rdere not der ived from or connected

wi-th New York State and City sources within the neaning and lntent of sections

6 3 7 ( a ) ( 1 ) ,  6 3 2 ( a ) ( 1 ) ,  a n d  6 3 2 ( b ) ( f )  o f  t h e  T a x  L a w ;  2 0  N Y C R R  1 3 4 . 1 ;  s e c t l o n

U46-1.0(f)  of  Ti t le U of the AdnLnLstrat ive Code of the City of New York; and

20 NYCRR Appendix 20 $1-7.
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D. That the pet i t ion of Mart in Antonel l i  ls denied; and

of Def lc iency dated July 21'  1983 is sustained, together with

inrerest as may be lawfully due and owi-ng.

DATED: Albany, New York STATE TAX COMMISSION

AP;l i ,,t 1g8S

that the Not ice

such addit ional

PRESIDENT

ISSIONER


