
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Robert  B. & Ol l ie M. Anderson

for Redeterninat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income &
Unincorporated Business Taxes under Art ic les 22 &
23 of the Tax Law for the Years 196I -  L970.

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before me this
30 th  day  o f  August ,  1985.

n is te r  oa ths

State of New York :
s s .  :

County of Albany i

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commi.ssion, that he is over 18 years of age'  and that on the
30th day of August,  1985, he served the within not ice of Declsion by cert l - f ied
mai l  upon Robert  B. & O11ie M. Anderson, the pet i t ioners in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Robert  B. & O1l ie M. Anderson
535 F i f th  Ave.  -  Su i te  1004
New York, NY 10017

and by deposit lng same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

AFFIDAVIT OF },IAILING

says that the said addressee is the Pet i t ioner
set forth on said htrapper is the last known address

thor iZed to a
pursuant to Tax sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Robert  B. & Ol l ie M. Anderson

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income &
Unincorporated Business Taxes under Art ic les 22 &
23 of the Tax Law for the Years 1961 - 1970.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornnission, that he ls over 18 years of age, and that on the
30th day of August,  1985, he served the within not ice of Decislon by cert l f ied
mai l  upon El i  D. Schoenf ield,  the representat ive of the pet i t i .oners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

El i  D. Schoenf ield
Kay, Col lyer & Boose
One Dag Harnmarskj oLd. Plaza
New York ,  NY 10017

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l

Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the rePresentat ive
of  the pet i t ioner  here in and that  the address set  for th on said wrapPer is  the

last  known address of  the representat lve of  the pet i t ioner .

Sworn to before me th is
30 th  day  o f  Augus t ,  1985 .

Authorized to admi
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

August  30 ,  1985

Robert B. & Ol l ie M. Anderson
535 F i f th  Ave.  -  Su l te  1004
New York, NY 10017

Dear  Mr .  &  Mrs .  Anderson:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect lon(s) 690 & 722 of the Tax Law, a proceeding in court  to
revlew an adverse decision by the State Tax Commission nay be lnst i tuted only
under Art ic le 78 of the Clvi l  Pract ice Law and Rules, and must be conrmenced in
the Supreme Court of  the State of New York, Albany Count lr  within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat lon of tax due or refund al lowed i .n accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxatlon and Finance
Law Bureau - Litlgatlon Unit
Bui lding i /9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
E l i  D .  Schoenf ie ld
Kay, Col lyer & Boose
One Dag l{arnurarskjold Plaza
New York ,  NY 10017
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ions

o f

ROBERT B. ANDERSON and OLLIE M. ANDERSON

for Redeterminat ion of a Def ic j .ency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art lc les 22 and 23 of the
Tax Law for the Years 1961 through 1970.

DECISION

Peti t loners, Robert  B. Anderson and 011ie M. Anderson, Khakum Wood Roadr

Greenwich, Connect icut 06830, f l led pet i t lons for redeterminat lon of a def ic iency

or for refund of personal income and unlncorporated business taxes under

Art ic les 22 ar,d,23 of the Tax Law for the years 1961 through 1970 (Fl le Nos.

1 9 I 1 9  a n d  2 4 0 5 0 ) .

A formal hearing was held before Robert  F. Mul l igan, Hearing Off lcer '  at

the off ices of the State Tax Couunisslon, Two World Trade Center,  New York, New

Y o r k r  o n  S e p t e m b e r  7 , 1 9 8 4  a t  9 : 1 5  A . M . ,  w i t h  a l - l  b r i e f s  t o  b e  s u b n i t t e d  b y

November 30, 1984. Pet i t ioners appeared by Kay, Col lyer & Boose, Esqs. (Arthur

Kokot ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv ls lon  appeared by  John P.  Dugan,  Esq.

(Wi l l ian  Fox ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether certaln fees received by pet i t loner Robert  B. Anderson were

consult ing fees subject to unincorporated business tax or fees from the pract ice

of the profession of law and thus not subject to unincorporated buslness tax.

I I .  Whether,  based on federal  audit  changes, the Audit  Divis ion may

increase the def ic iency in income tax issued to pet i t ioners.
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FINDINGS OF FACT

1. Pet i t ioners, Robert  B. Anderson and Ol l ie M. Anderson, f l led jolnt  New

York State income tax nonresident returns for the years 1961 through 1964. The

address shown on the returns was One Deerpark Court ,  Greenwich, Connect icut.

Pet i t ioners f i led New York State combined income tax returns on form IT-208 for

the years 1965 through 1970. The address shown on these returns was One

Rockefel ler PLaza, New York, New York. On the 1961 return, Robert  B. Anderson

l isted his occupat lon as "execut ive'r .  0n the L962 through 1965 returns and on

the 1967 return, Mr. Anderson l isted hls occupat ion as "consultant and attorneyrl

and on  the  1968,  Lg69 and 1970 re tu rns ,  he  l i s ted  h is  occupat ion  as  r ra t to rneyr r .

(The 1966 form did not require the report ing of occupat ion.)

2. (a) 0n March 28, 1977, the Audit  Divis ion lssued a Statement of Audit

Changes to pet i t loner Robert  B. Anderson assert ing unincorporated business tax

o f  $28,920.03  fo r  the  years  1961 th rough 1968 and add i t iona l  persona l  income

tax  o f  98 ,2L7.32  fo r  the  years  1965 th rough 1968.  I t  a lso  asser ted  pena l t les

of $7,230.01 under sect ion 685(a) of the Tax Law and an addlt ion to tax due to

underest imation ( for the year 1966) of $266.08, plus interest.  On the same

date, a Not ice of Def ic lency was issued against pet l t loner Robert  B. Anderson

for said amounts.

(b) On March 28, 1977, the Audit  Divis ion also issued a Statement of

Audit  Changes against pet i t ioners, Robert  B. Anderson and Ol l ie M. Anderson,

for addit lonal personal income tax due for the years 1961 through 1964 in the

amount  o f  $23,259.80 ,  p lus  in te res t .  On the  same date ,  a  Not ice  o f  Def ic lency

was issued agalnst pet i t ioners for sald amount.

(c) On l{rarch 24, L978, the Audit  Dlvis ion issued a Statement of Audit

Changes against pet i t ioners, Robert  B. Anderson and Ol l ie M. Anderson, for
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addLt ional personal income tax of $4,413.8I for 1969 and 1970 and unincorporated

bus iness  tax  o f  $16,373.23  to r  1959 and L970,  p lus  pena l t les  under  sec t ion

685(a)  and (a )  (2 )  o t  the  Tax  Law (a t  4717" )  o f  $7 ,777.28  and sec t lon  685(c )  ( fo r

1970 on l -y )  o f  $L63.49 ,  p lus  in te res t .  0n  Ju ly  10 ,  1978,  the  Aud i t  D lv is ion

issued a NotLce of Def ic iency against pet i t ioner Robert  B. Anderson wi. th

respec t  to  sa id  taxes ,  pena l t ies  and in te res t .

(d) The def ic iencies were the result  of  a f ie ld audlt  of  pet i t ioners

which, in turn, was the consequence of a fleld audit of the firm of Loeb'

Rhodes & Co. (rrl,oeb, Rhodes") and its partners. The deflciencies in income tax

are based on adjustments with respect to Loeb, Rhodest lncome due to Federal

audit  changes and are not in issue. The unincorporated business tax def ic iencies

are based on the determinat ion that certain fees pet i t ioner Robert  B. Anderson

received during the years at issue were for servlces as a consultant and thus

subject to unincorporated business tax. Mr. Anderson claims that these fees

were for professional services as a lawyer and therefore are not subject to

unincorporated business tax.

(e) In i ts answer to the perfected pet i t i .on, the Audit  Divls ion

clained that the def ic lencies for 1969 and 1970 should be increased based on a

$78,000.00 Federal  audit  adjustment.  This cl-aim has been chal lenged by pet i t ioners.

3. Pet i t ioner Robert  B. Anderson (hereinafter referred to as t tpet i t ionert t)

was born ln Texas and received a law degree from the University of Texas in

L932. He was adrni t ted to the Texas bar in L932 and durlng 1933 and 1934 served

as an adjunct professor of law at the Universi ty of Texas. In 1933, he was

named an Assistant Attornev General  of  Texas aod in 1934 became Texas State Tax

Commissioner.  Pet l t ioner served as United States Secretary of the Navy ln 1953
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and 1954, Secretary of Defense from L954 through 1956, and Secretary of the

Treasury  f ron  1957 to  1961.

In 1955, pet i t ioner was a founding member of the New York law f i rm of

Anderson & Roberts, nor^r Roberts & Hollandr and was admitted to the New York bar

7n 1957.  Dur ing  the  years  1961 th rough 1970,  pe t i t ioner  was counse l  to  the

f i rm of Roberts & Hol l -and and also pract iced under his own name with an off ice

at Rockefel ler PLaza, New York City.  Pet, i t ioner has been a member of the

Amerlcan Bar Associat ion from 1953 to the present and a member of the Associat lon

of the Bar of the City of New York from 1957 to the present.

4. Upon leaving off ice as Secretary of the Treasury, pet i t ioner met with

the then Attorney General ,  Robert  F. Kennedyr to discuss the procedures that

petitloner should follow in future dealings wich varlous companies ln order to

avoid a conf l ict  of  interest under Federal  statutes. Mr. Kennedy advised

pet i t ioner to conduct his act iv i t ies as a lawyer.

5. The unincorporated business tax def ic iencies are based on income from

services rendered to var ious corporat ions, individuals and other ent l t ies.

Pet i t ionerfs major cl ients and the respect ive services performed are as fol lows:

a) Goodyear -  Pet i t ioner advised Goodyear as to foreign exchange,

foreign tax matters, foreign acguisi t ions and t l re manufactur ing regul-at lons;

resolved problems between Goodyear and auto nanufacturers; and lnvest igated

purportedly improper foreign payments.

b) Guy L. Wagoner Estate -  Pet i t loner acted as arbi ter between two

groups of heirs;  he also reviewed and approved al l  oi l  and gas leases for

the estate. These act iv l t ies hrere performed pr ior to,  durLng and after

leaving government service.
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c) Phi l l ips Petroleun - Pet i t ioner served as legal counsel before

agencies or committees with public record where he belleved there was no

conf l ict  of  interest with pr ior government servlce. A11 bi l l ings were

made through the law firm of Roberts & Holland.

d) Texaco - Pet l t ioner advised Texaco on import regulat lons, tax and

ant i ' t rust matters, where he bel ieved there was no conf l iet  of  interest

with pr ior government service.

e) Kuwait - Petltloner advised the government of Kuwait on settLng uP

corporat ions that would be acceptable to the Western legal systen in

foreign transact ions.

f)  Bank of America -  Pet i t i .oner acted as lega1 advisor to the Board of

DLrectors; represented the Bank of America in a Federal Reserve investigatlon

of act iv l t ies; and helped forn an offshore banklng corporat ion.

g) Ryder Trucks - Petitioner advised the corporation as to its share-

holderst r ights;  appeared before the Interstate Commerce Commlsslon in

rate schedule casesl and advl.sed in rate discr ininat lon cases.

h) Anderson Conmerclal  Corporat ion -  Pet i t ioner perforned legal

services for this corporation, whtch he forlqed together with his ttto sons.

i)  Tennessee/Argent ina -  Pet i t ioner negot iated and drafted loan

guarantees made by oil companles to a consortium of foreign banks.

j  )  Magnavox - Pet i t ioner conducted negot iat lons for a treaty to lmPort

rnahogany from Central America.

k) Anerican Internat ional O11 Conpany - Pet i t ioner conducted treaty

negot lat ions for a copper lease with the government of Zaire.

1) Leo Templesrnan - Same ZaLte copper lease as item ttktt, 
9-W..



-6 -

n) Argent ine Clt ies Servlce -  Pet l t ioner helped resolve legal dl f f icul-

t j .es between the Cit les Service Group and partners.

n) Roberts & Ilolland - Petitioner became counsel, rather than partner,

otherwise the law f i rm would have been l in i ted in i ts act lv i t ies because

of pet i t ionerrs government service. The fees he received fron Roberts &

Hol land were essent ial ly for legal services.

o) Warner Brothers - Petitioner met with the general counsel of the

Treasury with respect to tax matters involving a merger;  and served as

arbi ter between two sldes in a merger.

p) Canon, White & Okun - Pet l t ioner handled several  smal l  legal

matters along the Eastern seaboard for this Louislana law firm and received

co-counse l  fees .

q) Coudert  Brothers -  Pet l t ioner received co-counsel fees from this

New York City law flrm regarding the workout of a legal agreement between

Peru, the Unlted States government and an American cl lent.

r)  Strook Strook & Lavan - Pet i t ioner received co-counsel fees from

this New York City law flrm for resolving problems in Germany and Yugoslavia.

s)  Dr .  Pedro Grau -  Pet l t ioner  met  wi th var lous educators and presldents

of  South Amer ican countr ies to help h is  c l lent  establ ish a univers i ty  for

all Latin Amerlcan countries.

6.  Pet i t ioner  was a l in i ted par tner  in  Loeb,  Rhodes.  He had no of f ice at

Loeb,  Rhodes and h is  act iv i t ies for  the f i rm requi red only about  f ive percent

o f  h i s  t ime .

7. The lncreased deficiency clalmed in the answer appears to be based on

copies of  what  seem to be proposed Federal  audi t  changes for  the year  1969.

The copies (consist ing of  three pages,  one of  which is  most ly  i l leg ib le)
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lndlcate that fee income was adjusted by a $1501000.00 increase with the

increase be ing  subsequent ly  reduced by  $72r000.00  t t fo r  se t t lement  purposesr r .

One page is stamped "Recelved Ineoue Tax Files May 3, 1976t'. At the hearing,

the Audit Division adnltted that it did not know where the documents came from,

only that they rrwere 1n the tr ia l  at torneyrs f l le for the years 1969 and 1970".

There was no showing that final Federal changes rdere ever made for 1959 with

respect to such income.

CONCLUSIONS OF LAW

A. That sect lon 703(c) of the Tax Law provides as fol lows:

' rProfessions. --  The pract ice of law, medicine, dent istry or

" r c h i t f f i d . t h e p r a c t i c e o f a n y o t h e r p r o f e s s i o n i n w h i c hcapltal  is not a nater lal  income produclng factor and in which more
than eighty per centum of the unincorporated business gross income
for the taxable year is der ived from personal services actual ly
rendered by the lndlvidual or the members of the partnershlp or other
ent i ty,  shal l  not be deemed an unincorporated buslness" '

B. That the act lv i t ies performed by pet i t ioner Robert  B. Anderson, as

exenpl i f ied by the act iv i t ies set forth ln Findlng of Fact "5",  ggg, const i tuted

the practice of law and the income therefrom hras not subject to unincorporated

busLness tax. Mr. Andersonts act iv i t les were typical  of  any high level government

off ic ial  who leaves off ice to return to the pract ice of law.

C. That under sect ion 689(d) of the Tax Law, a def ic iency may be increased

if  c laim therefor Ls made at or before the hearing. In this case'  c laim for

the increase as to the $78'000.00 ln lncome for 1978 was t imely made.

D. That sect ion 689(e) (3) of  the Tax Law provides that where the Audit

Divis ion asserts an lncreased def ic iency after the Not lce of Def lc iency ls

mal led and the pet i t ion is f i led, the burden of proof as to the increased

def ic iency is on the Audit  Divis ion, unless the lncrease was a result  of  a

f ina l  change or  correct ion of  Federal  taxable income (or  a lso,  subsequent  to
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the years at issue, Federal  i tems of tax preference) requlred to be reported

Audit Divisionunder section 659 and of which final change or correctlon the

had no not, ice at the t ime i t  nai led the Not lce of Def ic lency.

Thus, here the burden of proof as to the increased deflclency \tas on

the Audit Division.

E. That the Audit  Divls ion did not sustain i ts burden of proof wlth

respeet to the increased def ic iency asserted ln the answer. The Audlt  Divis lon

has not shown that the copies of the proposed Federal changes submltted Ln

evldence const i tuted a f inal  Federal  determinat ion for 1969. Therefore'  i t  was

premature for the Audit  Divls ion to assert  a greater def ic iency based on sald

proposed Federal  changes. Nothing in this conclusion is to be construed as

rel leving pet i t loner of his responsibl l i ty to report  to the Audit  Divis ion,

pursuant to sect ion 659 of the Tax Law, the results of a f inal  Federal  determf-

nat ion or to preclude the Audit  Divis ion from lssul.ng an assessment pursuant to

s e c t i o n s  6 8 1 ( e )  a n d  6 8 3 ( c ) ( 1 ) ( C )  o f  t h e  T a x  L a w .

F. That the pet i t ions of Robert  B. Anderson and Ol l ie M. Anderson are

granted to the extent indicated in Conclusions of Law | tBrr and rrErr '  the def ic ien-

cies are otherwise sustained.

G. That the clalm for increased def ic iencles made bv the Audit  Divis ion

in i ts ansrder is denied.

DATED: Albany, New York

AUG 3 0 iggs
STATE TAX COMMISSION

PRESIDENT


