
STATE OF NEI,] YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

James Allocca :

for Redeterninat ion of a Def ic iency or for Refund :
of New York State Personal Income Tax under ArticLe
22 of the Tax Law and New York City Personal :
Income Tax under Chapter 46, Tltle T of the
Adninistrat lve Code of the City of New York for :
the  Year  1980.

AFFIDAVIT OF MAILING

State of New York :
s g .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Corrnlssion, that he is over 18 years of age, and that on the
15th day of Aprl l ,  1985, he served the within not ice of Declslon by cert l f ied
nal l  upon James Al locca, the pet l t ioner in the within proceeding, bI encloslng
a true copy thereof l -n a securely sealed postpald wrapper addressed as fol lows:

James Allocca
6 8 - 3 6  6 l s t  R d .
Middle ViJ- lage, NY IL379

and by depositlng same enclosed
post off ice under the excluslve
Service wlthin the State of New

That deponent further says
hereln and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
15 th  day  o f  Apr l l ,  1985.

in a postpaid properly addressed wrapper ln a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on said wrapper ls the last known address

s ter  oa
seet ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Janes Allocca :

for Redeterminat ion of a Def ic iency or for Refund :
of New York State Personal Income Tax under Article
22 of the Tax Law and New York City Personal :
Income Tax under Chapter 46, Tltle T of the
Adnlnlstrative Code of the Citv of New York for :
the  Year  1980.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
15th day of Apri l ,  1985, he served the wlthin not ice of Decision by cert i f ied
mai l  upon Thonas A. Pepe, the representat ive of the pet l t loner in the Lt i thin
proceeding, by encloslng a true copy thereof in a securely sealed postpaid
lrrapper addressed as fol lows;

Thomas A. Pepe
85 Klngsland Ave.
Brooklyn, NY L1222

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat lve
of the pet i t loner hereln and that the address set forth on said wrapper ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before ne this
15 th  day  o f  Apr i l ,  1985.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Apr l l  15 ,  1985

James Allocca
68-36 61st  Rd.
Middle Vil lage, NY 11379

Dear Inlr. Allocca:

Please take not lce of the Declsion of the State Tax Corrmisston enclosed
herewith.

You have now exhausted your right of revi-ew at the administrative level.
Pursuant to sect ion(s) 690 & I3l2 of the Tax Law and Chapter 46, Tl t l -e T of
the Adninistrat ive Code of the City of New York, a proceedlng in court  to
review an adverse declsion by the State Tax Conmission may be inst i tuted only
under Art ic le 78 of the Civl l  Pract ice Law and Rules, and must be commenced in
fhe Supreme Court of the State of New York, Albany Countyr within 4 nonths fron
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Butlding /f9, State Carnpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAx COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Thomas A. Pepe
85 Kingsland Ave.
Brooklyn, NY 11222
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat, ter of  the Pet i t lon

o f

JAMES ALLOCCA

for Redeterminat lon of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Ti t le T of the Adninistrat ive Code of the City
of New York for the Year 1980.

DECISION

Peti t loner,  James Al locca, 68-36 6lst  Road, Middle Vl l lage'  Nev York

LL379, f i led a pet i t lon for redeterminat ion of a def lc iency or for_ refund of

New York State personal income tax under Article 22 of the Tax Law and New York

City personal lncome tax under Chapter 46, Title T of the Adnlnlstrative Code

of  the  C i ty  o f  New York  fo r  the  year  1980 (F l le  No.  36390) .

A snal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the offices of the Stat,e Tax Commission, $vo World Trade Center, New York,

New York, on October 3r 1984 at 2245 P. l" l .  Pet l t ioner appeared by Thonas A.

Pepe, Esq. The Audit  Divis ion appeared by John P. Dugan, Esq. ( Irwln Levyr

Esq.  o f  counse l ) .

ISSUE

Whether pet i t ioner,  James Al locca, is subject to penalLi .es pursuant to

sect ion 085(e) of the Tax Law and sect ion T46-18S.0(g) of the Adninistrat lve

Code of the City of New York, as a person who wi l l fu l ly fai led to col lect '

truthfully account for and pay over the New York State and City withholdlng

raxes purportedly due from F.A.B. Distr ibut ing corp. for the year 1980.
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FINDINGS OF FACT

1. The Audit  Dlvis lon al leged that F.A.B. Distr ibut ing Corp. (herelnafter

f 'F .A .B. " ) ,  61  Wythe Avenue,  Brook lyn ,  New York  1L222,  fa i led  to  Pay  over  the

New York State and New York Clty personal income taxes wlthheld fron the wages

of i ts employees for the ent ire calendar year 1980. Pursuant to a New York

State and Clty of New York Enployer 's Return of Tax Withheld, which was prepared

as a t'dummy return'r by the Audit Division, rather than being a return as filed

by  F .A.B. ,  rhe  ro ra l  rax  r r i thhe ld  by  F .A.B.  and no t  pa ld  over  fo r  the  year  1980

was $2,220.00. Such amount hras, pursuant to said return, comprised of New York

Sta te  tax  o f  $1 ,608.00  and New York  C l ty  tax  o f  $612.00 .  Dur ing  the  hear ing

held herein, the Audlt Division was unable to provide information with respect

to i ts basis for t ,he use of the aforestated amounts on sald return.

2. On Novenber 30, 1981, the Audit  Divis ion issued a Statement of Def lc iency

in conjunct ion with a Not ice of Def lc iency against James Al locca (herelnafter

r fpet i t lonert t)  wherein penalt ies were asserted for the periods as fol lows:

WITHHOLDING TAX PERIOD AMOUNT

February 1, 1979 through Decenber 31, 1979
January 1-,  1980 through December 31, 1980

$1 ,673 .  65
$2 ,220 .00

Said penalt les v/ere asserted pursuant to sect ions 085(g) of the Tax Law

and T46-185.0(g) of the Adninistrat ive Code of the City of New York for an

amount equal to the total New York State and City withholding taxes allegedly

due from F.A.B. for the above stated perlods. The grounds for assert ion of

said penalt les r^rere that pet l t ioner was a person required to col lect '  t ruthful ly

account for and pay over said taxes and that he wi l l fu l ly fai led to do so.

3. On July 22, 1983, pet i t ioner executed a Idi thdrawal of Pet i t ion and

Di-scont inuance of Case forn wherein he consented to the penalt ies of $1 '673.65

asserted for the year 1979. Accordingly,  only the year 1980 remains at lssue



-3-

herein. The record is devoid of information with respect to hthether pet i t ioner

had paid that port ion of the def ic iency relat ing to 1979.

4. During the period F.A.B. was engaged in buslness, pet i t ioner held the

off ice of Vice PresLdent.  His argument with respect to the year 1980 was that

F.A.B.,  whlch was engaged in the business act iv i t ies of t 'warehousLng and

truckingtr,  ceased doing business ln or about August,  1979 and accordingly,  had

no employees or payrol l  dur ing 1980.

5. In support  of  his posi t ion that F.A.B. was not engaged in business

during 1980, pet i - t ioner submitted documentat ion evidencing that:

a .  F . A . B . ' s  p a y r o l l  c e a s e d  l n  M a y ,  1 9 7 9 .

b. F.A.B. sold i ts two vans (which hrere the only ones l t  owned
and were not replaced) on Apri l  121 1979.

c. F.A.B. ts account with Chenical  Bank becane inact ive durLng
the lat ter part  ot .  1979.

d. F.A.B. f l led a New York State and Clty of New York Employer 's
Return of Tax Withheld for the period January 1, 1979 through June 30,
1979 which was marked I 'Final  Returntr .

6.  Pet i t loner was enployed on a ful l  t lne basis by Galbreath -  Ruff in

Corporat ion from October 3, 1979 through March 19, 1980. Subsequent ly,  he was

enployed on a fu1l  t ime basis by Astor i l l  AssocLates from the lat ter part  of

March 1980 through the balance of said year.

CONCLUSIONS OF LAW

A. That F.A.B. ceased doing buslness pr ior to the year 1980. Accordingly,

since there was no payrol l  or payrol l  taxes wlthheld by F.A.B. dur ing sai-d

year,  no New York State or City withholdlng taxes were due fron F.A,B. for

1 9 8 0 .

B. That the port ion of the def ic lency asserted against pet i t ioner for the

year 1980 lrras erroneous and ls hereby cancel led.
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C. That the pet i t ion of James Al loeca is granted with respect to the year

1980 and che Notice of Def ic iency issued November 30, 1981 1s to be modif ied so

as to be consistent rrr l th the decision rendered herein.

DATED: Albany, New York STATE TAX COMMISSION

,-,i:R 1 5 1985
PRESIDENT

COMMISSIONER


