
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon :
o f

Wlllian O. A1len :

for Redetermination of a Deficiency or Revision :
of a Determinatlon or Refund of Personal Income
Taxes under Art ic le 22 of the Tax Law for the Years:
L974 - L976 and Artilcle 30 of the Tax Law for the
Yeax 1976.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Comrnisslon, that he ls over 18 years of age, and that on the
lst  day of March, 1985, he served the within not i-ce of Declsion by cert l f ied
mail upon Wllliarr 0. Allen, the petlti-oner ln the within proceedlng, by
enclosing a true copy thereof ln a securely sealed postpald hrrapper addressed
as fol lows:

Wllllan 0. Al-len
99-30 59th Ave.
Rego Park, NY 11368

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the pet i t i .oner
herein and t,hat the address set forth on said rrrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me thls
ls t  day  o f  March ,  1985.

t o n ls te r  oa t
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In t.he l"Latter of
o f

Wllllan O.

the Pet i t ion

A1len AFFIDAVIT OF MAILING

for Redetermination of a Deftciency or Revision :
of a Determination or Refund of Personal Income
Taxes under Artlcle 22 of the Tax Law for the Years:
L974 - 1976 and. Artilcle 30 of the Tax Law for the
Year  L976.

State of New York :
s s . :

County of Albany :

David Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
lst  day of March, 1985, he served the wlthln not ice of Decislon by cert i f ied
mai l  upon Michael I .  Saltzman, the representatLve of the pet l t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Michael I. Saltzman
Saltzman, Garbis & Schwait
One Rockefeller PLaza
New York, NY 10020

and by deposit lng same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat lve of the pet i t ioner.

Sworn to before me thi-s
lst  day of l " larch, 1985.

Authorized to is ter oat
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O  R K  1 2 2 2 7

March 1 ,  1985

lJill ian 0. A1len
99-30 59 th  Ave.
Rego Park ,  NY 11368

Dear Mr. Al len:

Please take not ice of the Decislon of the State Tax Conrmission enclosed
herewith.

You have now exhausted your right of revlew at the adninlstratlve level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, a proceedlng ln court  to
review an adverse decislon by the State Tax Cornmisslon may be instltuted onl-y
under Article 78 of the Civil Practice Law and Rules, and must be conmenced in
the Supreme Court of the State of New York, Albany County, withln 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decislon mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litlgation Unit
Buil-ding /19, State Campus
Albany, New York 12227
Phone i l  (518)  457-2O7O

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i tLoner rs  Representa t ive
Michael I .  Saltzman
Saltzman, Garbis & Schwait
One Rockefeller PLaza
New York, NY 10020
Taxing Bureauf s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :
o f

George E. Pugh :

for Redeterminat ion of a Def ic iency or Revision :
of a Determination or Refund of Personal Income
Taxes under Article 22 of the Tax Law for the Years:
1974 - L976and Article 30 of the Tax Law for the
Year  L976.  :

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornrnission, that he is over 18 years of age, and that on the
lst  day of March, 1985, he served the within not ice of Decision by cert i f ied
rnai l  upon George E. Pugh, the pet i t ioner in the within proceedlng, by enclosing
a true copy thereof in a securely sealed postpaid hrrapper addressed as fol lows:

George E. Pugh
620 E.  20rh  Sr .  ,  Su i re  6 -C
New York, NY 10009

and by depositing same enclosed in a postpaid properJ-y addressed wrapper ln a
post off ice under the exclusi .ve care and custody of the United States Postal
Service within the State of New York.

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before me this
lst  day of March, 1985.

says that the saLd addressee is the pet i t loner
set forth on said wrapper is the last knonm address

fflzzL
nister  oaths

'//// 
L,/ (

rized to

74,,

pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :
o t

George E. Pugh :

for Redeternination of a Deficiency or Revision :
of a Determination or Refund of Personal Income
Taxes under Art ic le 22 of the Tax Law for the Years:
L974 - L976and Article 30 of the Tax Law for the
'Iear I97 6. :

AFFIDAVIT OF MAILING

State of New York :
ss .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
lst  day of March, 1985, he served the within not ice of Decislon by cert i f ied
nai l  upon Michael I .  Saltzman, the representat ive of the pet i t loner ln the
within proceedlng, by enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

Ml-chael I. Saltznan
Saltzman, Garbls & Schwait
One Rockefel ler PLaza
New York, NY 10020

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off lce under the excluslve care and custody of the Unlted States Postal
Servi.ce within the State of New York.

That deponent further says that the sald addressee ls the representat ive
of the petitioner herein and that the address set forth on said wrapper l"s the
last known address of the representat ive of the pet i t ioner.

Sworn to before ne this
ls t  day  o f  March ,  1985.

ster oat
pursuant to Tax Law section L74



S T A T E  O ?  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

March 1 ,  i985

George E. Pugh
520 E.  20 th  S t . ,  Su l te  6 -C
New York, NY 10009

Dear Mr. Pugh:

Please take not ice of the Decision of the State 1a1 f ,ernrnisslon enclosed
herewlth.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & l3I2 of the Tax Law, a proceedlng ln court  to
review an adverse declsion by the St.ate Tax Courmission may be Lnstituted only
under Article 78 of the CLvll Practl-ce Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany Countyr withln 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decislon mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Litigation Unit
Bul lding /19, State Campus
Albany, New York 12227
Phone / t  (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc :  Pe t i t l - one r r s  Rep resen ta t l ve
MLchael  I .  Sal tzman
Saltzrnan, Garbis & Schwait
One Rockefe l ler  PLaza
New York,  NY 10020
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f
:

GEORGE E. PUGH

for Redeterminat lon of a Def ic iency or for
Refund of Personal Income Taxes under Artlcle :
22 of the Tax Law for the Years 1974 through
1976 and Art lc le 30 of the Tax Law for the Year :
r97 6.

:  DECISION

In  the Mat ter  of  the Pet i t ion

o f

WILLIAM O. AILEN

for Redeterminat ion of a Def ic iency or for :
Refund of Personal Income Taxes under Article
22 of the Tax Law for the Years 1974 through :
1976 and Article 30 of the Tax Law for the Year
1 9 7 6 .  :

Pet i t ioner,  George E. Pugh, 620 East 20th Street,  Sulte 6-C, New York, New

York 10009, f i led a pet i t , ion for redeterminat ion of a def ic iency or for refund

of personal income taxes under Art ic le 22 of the Tax Law for the years 1974

through L976 and Art ic le 30 of the Tax Law for the year 1976 (Fi le No. L79L2).

Pet i t ioner,  Wll- l - iam O. Al len, 99-30 59th Avenue, Rego Park, New York

11368, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

l
I personal income taxes under Articl-e 22 of the Tax Law for the years 1974

through 1976 and Art ic le 30 of the Tax Law for the year 1976 (Fi le No. 17908).

A consolidated fornal hearlng was conmenced before Frank I,*I. Barrie'

Hearing Off icer,  at  the off lces of the State Tax Commisslon, Tbo Worl-d Trade

Center,  New York, New York, on December 7, 1983 at 1:15 P.M. and cont inued to
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conc lus ion  a t  the  same o f f i ces  on  February  6 ,  1984 a t  1 :00  P.M. ,  w i th  a l l -

br iefs to be submitted by l {ay L4, 1984. Both pet l t loners appeared by Mlehael I .

Saltzman, Esq. at the hearing held on December 7, 1983. At the cont inuat ion of

the hearing on February 6, 1984, pet i t ioners appeared by Mlchael I .  Sal- tzman,

Esq. and PauI Green, Esq. The Audit  Divis ion appeared by John P. Dugan, Esq.

(Anna Co le l lo ,  Esq. ,  o f  counse l )  on  bo th  da tes .

ISSUES

I. Whether pet i t loners l rere persons responsible for col lect ing and paylng

over taxes withheld from the wages of enployees of the Arthur C. Logan Memorial

Hospital (fornerly knor.m as Knickerbocker Hospital), who willfully falled to do

so, and are therefore l iable for the penalt les inposed under Tax Law $685(g).

I I .  Whether New York State and/or New York City should have col lected

withholding taxes due and owing fron Arthur C. Logan Memorlal Hospital as an

offset against the hospital fs Medicald reimburseuent funds andr l f  so, whether

pet i . t ioners are thereby rel ieved from any personal l iabi l l ty for such taxes.

I I I .  Whether the penalt ies asserted against pet i t ioners should be cancel led

on the basis that the Audit Dl-vision discrininated agaj-nst petitioners by not

assert i -ng penalt ies against al l  members of the hospital ts board of t rustees.

IV. Whether the State Tax Conmisslon should ut i l lze l ts discret ion under

Tax Law $685(g) (as arnended by L. 1976, c.  10, $1) to waive the penalty asserted

against pet i t ioners.

FINDINGS OF FACT

Peti- t ioners,

Audit  Divis ion by

by their  representat ive,

i ts representat ive, John

Michael I .  Saltzman,

P. Dugan, Esq. (Anna

Esq. r  and the

C o 1 e 1 1 o ,  E s q . ,
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of counsel)  entered into a st lpulat ion of factsl  and a supplemental  st i -pul-at ion

of facts whlch are incorporated into this decj-sion.

1. On February 15, L977, the Audlt  Divis ion issued a Not ice of Def ic lency

and two statements of def ic iency against pet i t toner Wll l lan O. Al len assert ing

penalties equal to the New York State withholding tax of Arthur C. Logan

Memorial Hospital2 (hereinafter I'the hospital'f) which was due and unpald for

t h e  y e a r s  L 9 7 4 ,  1 9 7 5  a n d  L 9 7 6  o f  $ 2 3 7 , 2 3 L . 9 7 ,  $ 4 3 0 , 7 8 8 . 7 8  a n d  $ 3 5 2 , 3 1 3 . 3 3 ,

respectively, pl-us the due and unpald New York Clty wtthholdlng tax for the

hosp i ta l  fo r  the  year  L976 o f  $99,796.01 .

On February 15, L977, the Audlt  Divis l-on lssued a Not ice of Def lc lency

and two statements of def ic lency against pet l t ioner George E. Pugh assert ing

penaltLes equal to the New York State withholding tax of the hospital which was

due and unpa id  fo r  the  years  1974,  1975 and L976 o f  $237,23L.97 ,  $430,788.78

and $352,313.33, respect ively,  plus the due and unpaid New York Clty wlthholding

tax  fo r  the  Hosp i ta l  fo r  the  year  1976 o f  $99,796.0L ,

2. The periods and amount of the penalty were delineated by the Audit

Divis ion as fol lows:

WITHHOLDING TAX PERIOD NEI^I YORK STATE AMOI]NT

January I ,  L974 - June 30, 1974
September  I ,  1974 -  September  15 ,  1974
September 16, L974 - September 30, 1974
Decenber I ,  L974 - December 15, L974
December 16, 1974 - December 31, 1974
February 16, 1975 - February 28, 1975
March I ,  L975 -  March  15 ,  1975
March 16, 1975 - March 31, 1975
Apr i l  1 ,  L975 -  Apr i l  15 ,  L975

$  L72 ,299 .O4
15  , 990 .  53
16 ,667 .70
16 ,402 .52
L5 ,872 .L8
18 ,  189 .24
17  , 879 .90
L7  ,L28 .38
L7  , 620 .6 r

I-  The st ipulat ion of facts which pet i t ioners prepared for purposes of this
hearing included thirty-eight separately numbered paragraphs. The Audit
Division agreed to all of such paragraphs except for paragraphs one' tli lo,
three, the f i f th sentence of four,  ten, f i f teen, seventeen, the last sentence
of nineteen, tlrenty, twenty-one, twenty-two, tvrenty-three and twenty-seven.

,' The Hospltal was formerly known as the Knlckerbocker Hospital-. In February
of 1974, i t  became the Arthur C. Logan Memorial  l lospltal .
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I^IITHHOLDING TAX PERIOD

May 1, L975 - May 15, L975
May 16 ,  1975 -  May 31 ,  1975
June 1 ,  7975 -  June 15 ,  1975
June 16, L975 - June 30, L975
Ju ly  1 ,  L975 -  Ju ly  15 ,  L975
Ju ly  16 ,  1975 -  Ju l -y  31 ,  L975
August 1, L975 - August 15, L975
August  16 ,  1975 -  August  31 ,  L975
September 1, L975 - Septernber 15r L975
September 16, 1975 - September 30, L975
October  I ,  L975 -  October  15 ,  L975
October  16 ,  L975 -  October  31 ,  1975
November 1, L975 - November 15, L975
November 16, L975 - November 30, 1975
December 1, L975 - December 15, L975
December 16, 1975 - December 31, 1945
October  1 ,  1975 -  December  31 ,  1975 '
January I ,  1976 - January 15, 7976
January 16, 1976 - January 31, L976
February I ,  1976 - February 15, L976
February 16, 1976 - February 29, L976
March 1, 1976 - March 15, L976
l4arch 16, 1976 - March 31, L976
Apr i l  1 ,  1976 -  Apr i l  15 ,  1976
Apr i l  16 ,  L976 -  Apr i l  30 ,  L976
May 16 ,  1976 -  May 31 ,  L976
June 1, 1976 - June 15, 1976
June 16, L976 - June 30, L976
Ju ly  16 ,  L976 -  Ju ly  31 ,  L976
August l ,  1976 - August 15, 1976
August  16 ,  1976 -  August  3 I ,  1976
September 16, L976 - September 30, 1976
October  1 ,  1976 -  October  15 ,  1976

February 1, 1976 - February 29, L976
March I ,  L976 - March 31, L976
Apr i l  I ,  L976 -  Apr i l  30 ,  L976
May 1, L976 - May 31, 1976
June 1, L976 - June 30, 1976
Ju ly  1 ,  L976 -  Ju ly  31 ,  L976
August 1, 1976 - August 31, L976
September 1, L976 - Septenber 30, 1976

NEW YORK STATE AMOTINT

24,826.24
L8 ,47  0 .95
18 ,  905 .  45
18 ,978 ,44
18 ,564 .  9  I
20 ,880 .17
32,239.59
21 ,010 .70
2 t ,4 t0 .26
20,546.O9
20 ,357 .30
28 ,05  1  .  00
18 ,810 .  l 2
L7 ,882 .75
19  , 67  5 .99
20  ,560 .29
18 ,  300 .  40
19 ,857 .58
32 ,77  5  . 06
20 ,647  .06
20,508.44
20 ,4 r9 .9 r
19 ,998 .85
19 ,429 .27
27  , 5 t7  . 77
L9  , 104 .97
20,48r .09
19  , 988 .  60
29  , 449  . 7  I
L9 ,396 .63
19 ,  070 .  36
24  , 7  56  . 24
18 ,g r l . 72

L ,020 ,334 .  08

NEW YORK CITY AMOI]NT

12 ,97  2 .79
13 ,818 .48
L6 ,436 .14
13  , L59 .32
13 ,892 .L5
16 ,398 .14
10 ,108 .01

3 
Th"r" is no explanatlon in the record concernlng the separate delineatlon

of  th is  three month per iod.
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3. The hospltal  was a non-prof i t  voluntary hospital  located at 130th

Street and Convent Avenue in Harlem, New York Clty. The hospital, whlch was

over one hundred years o1d, during the years at issue served a poor black

cornmunity. It had 2I4 beds and operated at a patient occupancy level of

approximately eighty-f ive to ninety percent of capacity.  Approximately f i f ty

percent of the hospitalrs revenue consisted of Medicaid ( the program of publ lc

nedical  aid for the poor) payments. Thir ty-f ive percent of the revenues consisted

of Medlcare ( the program of publ ic rnedical  aid for the elderly and disabl-ed)

payments. The remainder of lts revenue was from a vatLety of sources lncluding

Blue Cross, pr ivate lnsurance carr iers,  workerfs compensat ion, and a contract

with New York City to provide mental  health services.

4. Pet i t ioner Wil l ian O. Al len served as the hospitalrs execut lve director

frorr the end of 1972 wtIl hls resignation in February, L978. He was the

assistant director of the hospital  for support  services pr ior to his tenure as

execut ive director.  He test i f ied that dur ing the years at issue, hls salary

was approxinately forty-f ive to f i f ty thousand dol lars.  However,  at  the t ine

of his reslgnat ion in L978, his salary hras approximately sixty thousand do11ars.

As execut ive director,  Wil l iam O. Al len rras responsible for carrylng out

pol ictes establ ished by the board of t rustees. He test i f ied that f ron February,

L976 to the end of the period at issue, the chairman of the board of t rustees,

Reverend M. L. Wilson, required him to provide the hospitalrs bank balance and

a l ist ing of outstanding bl l ls on a dai ly basls.  (Pr ior to Februaryr 1976,

such information was provided on a weekly basis.) Reverend Wl.lson reviewed

this information and determined which parties should be paid.

lli l l ian 0. Allen had authority to sign checks up to three thousand

dol lars and he slgned payrol l  checks. However,  checks in excess of three
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thousand dol lars required the co-signature of one of the fol lowing three

members of the board of t rustees: Reverend M. L. Wilson, Wll l ian R. Hudgins or

Dr. Al fred Gel lhorn. Mr. Al len test i f ied that a check for $400'000 to the

Internal Revenue Service for prevlously unpaid federal withholding taxes was

sJ-gned by Reverend Wilson and William l{udgins.

5. Art ic le XI of the hospitalrs by- lawsr whieh were in effect unt i l

Apri l ,  L974, detal led the dut ies and authori ty of the execut ive director.

Pursuant to the by- laws, the execut ive director had the power to hire and f l re

al l  hospital  employees, rras responsible for the purchase of al l  hospital

suppl ies, nas required to keep accurate accounts of al l  moneys and was required

to ensure "that the regulat ions of the Health Department and other publ ic

authori t les, af fect ing the operat lon and management of this Inst i tut lon, are

irrrmediately compl ied with.rr  The hospital ts by- laws, which were in effect on and

after Apri l ,  L974, note the authori ty and responslbi l i ty of  the execut ive dlrector

in much greater detai l  and also appear to expand his authori ty and responsibl l i ty.

Pursuant to such by- laws, the execut ive directorfs addit ionaL responsibl l i ty and

authorlty included the requlrement that he advise the board of trustees on che

formation of pol ic ies and also serve on the board of t rustees wi. th vot ing po""t .4

In addition, the new by-laws note that the executive director is the duly authorized

representative of the hospltal "in all matters which the Board has not fornal-ly

L- 
Pet i t ioner  Al1en test i f ied that  he d id not  have vot ing poh'er .  In  the

minutes of  board of  t rustees meet ings,  he isTsted (wi th pet i t ioner  George
Pugh) under a heading "Administration.rr I le is not l isted under the heading
rrFor  the Board of  Trustees.r '  I lowever,  the minutes for  a meet ing of  the execut ive
semmit tee of  the board of  t rustees on June 26,  L973 show that  he seconded a
motion concerning hospital house staff appointments and seconded a motion
approvi -ng the res ignat ion of  Dr .  Howard S.  Dunbar.  In  addi t ion,  the n inutes
for  the board of  t rustees meet ing on Apr l7 22,  1975 show that  Al len was e lected
an of f icer  of  the board as assis tant  secretary.
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delegated to other persons.t t  Furthermore, the by- laws provide that the execut lve

directorrs decision as to the interpretat lon of the hospltal ts by- laws or hls

deci-sion in cases of disputed authori ty t 'shal l  govern unless the Board sha11

determine otherwise. r l

6.  In praet ice, pet i t ioner Al len did not have excluslve authori ty to

hire and f i re hospital-  personnel.  Appointurents of hospital  staff  doctors were

overseen by the hospltalrs uedical  board. The president of the nedical  board'

who was a member of the board of t rustees, would present to the board of

trustees for f lnal  review the names of alL of the doctors who sat lsf ied the

credent ials committee of the medlcal  board. (The hospital  had dl f f icul ty

attract ing graduates of American medical schools and most of their  staff

doctors were foreign born and educated.) Other hospital  employees lncludlng

nurses were lnterviewed by the various departuent heads who, ln conJunctlon

with the hospitalrs director of personnel,  reviewed the Job appl icat ion and

made a determlnat ion to hLre. In order to be placed on the payrol l ,  pet i t ioner

A1len was required to stgn a t tpersonnel act lonrr which he test i f ied was merely

perfunctory. In matters of f l r ing, pet i t ioner Al len also did not have excluslve

authori ty to f i re employees because, pursuant to a gr levance procedure regulred

by an agreement wlth the unlon represent ing the hospltal ts employees (other

than doctors),  the board of t rustees made the f inal  decision to dismiss an

employee. I t  also appears that the board of t rustees had the last word on the

f l r ing of doctors.

In addit ion, in pract ice, ! i1111an 0. Al len obtalned approval or

authori ty from the board of t rustees to act on i ts behalf  ln natters of consequence.

For example, the minutes of the execut ive committee of the board of t rustees

shows that Mr. Al len requested that the board of t rustees rrre-aff i rm his authori ty
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to act independent ly without further conf irmation ( to close the hospital  i f  the

union represent ing hospital  enployees rejected the hospital fs last proposal

concerning a retroact ive pay increase). .  . .  t '  His negot iat ions with the Internal

Revenue Service concerning the payment of past-due withholding taxes were conducted

pursuant to a resolution adopted by the board of trustees authortztng hin to conduct

such negot iat ions.

7. Pet i t ioner George E. Pugh was employed by the hospital  f rom December 11,

1973 through Aprl l  7,  1978. Mr. Pugh is a cert i f ied publ ic account,ant,  has an

M.B.A. and is a member of the New York State bar.  He ini t ia l ly served as

conptrol ler of  the hospital  unt i l  ear ly 1975 when he became the assistant

director of f inance. He described his dut ies as encompassing t ' the general

record keeping funct i -ons, bi l l ing, checks, securtng of the revenues, f l l ing of

the var ious reports required by the var lous governmental  agencies.. . . t t  When he

hras comptrol ler,  he oversaw the preparat ion of f inancial  statements. In hls

capacity as assistant dlrector of f lnance, he spent t ime trying to maxlmize

reimbursements from Medicaid and Medicare and to develop sources of new revenue.

He had no authori ty to slgn checks. Pet i t ioner George E. Pugh was not an

off icer or member of the hospitalrs board of t rustees Ln any capacity.

8. Neither pet i t ioner A11en nor pet i t ioner Pugh slgned tax returns'

including r^rithholding tax returns. New York withholding tax returns were

signed by Ewan Dawes and Solomon lloff, hospital staff accountants. However,

Wil l iam O. Al len signed a walver extending the perlod of l in i tat ions to assess

unpaid federal  rr i thholding taxes. According to the minutes of a speclal

meeting of the board of t rustees on l" lay 29, lg74r "Mr. Al len asked for advice

from the Board as to whether or not he should slgn the IRS waiver or whether
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someone else should sign. This matter was resolved in the aff i rmative in

rExecut ive  Sess ion f . "

9. The hospital fs board of t rustees, which met monthly,  consisted of ten

to twelve members during the peri-od at lssue. Under the hospitalrs charter and

by-laws, i t  managed the operat ions, af fairs and property of the hospltal .  Some

of the board members were prominent politicians and leaders including Robert F.

trIagner, Bayard Rustin and Ramsey Clark. However, a review of the mlnutes of

board meetings which are part of the record herein shows that only five to nlne

board nembers attended board meetings. In addit ion, the meetings were usual ly

dominated by the chairman of the board, Rev. M. L. Wilson.

I t  appears that immediately pr ior5 to the period at issue, the execut ive

committee of the board of t rustees (which included Rev. M. L. Wilson, Dr.  Michael A.

Diana, Mr. Willian R. Hudglns and Dr. Robert E. Marshak) and not the entire

board of t rustees met to consider appointments and resignat ions of medical

personnel and to discuss the hospital fs f inances in detai l .  The minutes for a

meeting of the board of t rustees on January 22, 1974 show that the former

funct ions of the execut ive comnit tee were apparent ly assumed by the ent ire

board. In addit ion, at  the meetings of the ent ire board of t rustees, the acts

and proceedings of of f icers and conmittees were rat i f ied and approved.

10. Pet i t ioners argue that the members of the board of t rustees were the

persons responsible for the payment of withholding taxes. Wil l lam 0. Al lenrs

position ls that he was merely an employee of the board carrying out their

pol icy to keep the hospital  j .n operat ion. However,  see Finding of Fact rr5rr ,

supra'  where i t  was found that pet i t ioner Wll l iam O. Al len was an off lcer and

member of the board of t rustees.

q
"  For example, the

board of t rustees for
of hospital  f inances

mi-nutes for meetings of the executive cournittee of the
May 22, L973 and June 26, 1973 show detai led discussLons

and the approval of  nedical  staff  appointments.
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At a meeting of the f inance conmittee of the board of t . rustees on June 18'

1974, Dr.  Michael A. Diana noted that i f  the Internal Revenue Service did not

forbear on the col lect ion of unpaid hr i thholding taxes, the hospital  would close

and the trustees would "ser iously face the prospect of personal l iabi l l ty for

unpaid withholding taxes.rr  At the same meeting, Rev. M. L. Wilson noted that

"(T)he corporate by- laws clear ly spel led out the responsibi l i ty and non-delega-

b i l i t y  o f  the  Board  o f  Trus teesr  respons ib l l l t y  in  f l sca l  mat te rs . . . . t '  In

addit ion, the minutes of a t tSpecial  Regular Board of Trustees Meetingtt  on

March 30'  1978, attended by members of the board, Rev. M. L. Wilson, Dr.  Wyatt

Tee Walker, Ramsey Clark, Willian Hudgins, Rose Morgan and Bayard Rustin, note

that f f l t  was agreed that al l  members of the Board past and present should be

equal ly and col lect ively responsible ( for unpaid federal  withholding taxes)."

Wil l ian O. Al len test i f ied that the chairman of the board of t rustees,

Rev. M. L. Wilson, told him on several  occasions that he could not be personal ly

l iable for unpaid withholding taxes because he was the boardfs employee.

However,  Rev. M. L. l l i lson did not test i fy at  the hearing held herein.

11. At the Apri l  16, 1974 meeting of the board of t rustees, El iot  H.

Lumbard, a member of the board, cr i t ic i .zed the payment of $400,000 (which

represented retroact ive Medicare funds received by the Hospital)  to the Internal

Revenue Service for prevlously unpaid federal withholding taxes. According to

the minutes of this meeting, " In hls (Lunbardrs) opinion, he stated the proper

course would have been to take the money, lnvest i t  at  interestr  and tnegot iatel

w i th  c red i to rs . . . . t t  The minutes  descr ibe  Mr .  A l len ts  response as  fo l lows:

"Mr. A1len responded that this ( the paynent of the $400,000) was
done under his authority as Executive Director who was charged with
the duty by the ful1 Board of adninister ing the affairs,  includlng
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f iscal ,  o f  the hospi ta l .  Mr.  A1len fur ther  referred to the resolut ion6

of the full Board authorizing him to take whatever action he deened
necessary whi le  the f iscal  cr is ls  cont i -nued in ex is tence.r l

Mr.  Al len a lso descr ibed h is  author l ty  in  broad terms in a le t ter  dated February

L976,  Exhib i t  t 'Nt t  here in,  to  George Pugh:

r r l  have re l ieved you of  the day to day operat ions of  the
Account ing Department . . .  Ef fect ive th is  date I  assume responsib i l i ty
for  determin ing the a l locat ions of  cash to be d isbursed.  Do not  in

any way interfere with decisions that I have made and conveyed to
Mr .  B r i dge t t ,  Con t ro l l e r . r '

12.  At  the board of  t rustees meet ing on March 26,  L974,  Rev.  M.  L.  Wi lson

appointed a specia l  s tudy commit tee on hospi ta l  f lnancia l  mat ters.  Members of

the board of  t rustees serv ing on th is  commit tee were El io t  Lunbard,  Mrs.  Loulse

Ginbel  (of  the Ginbelrs  department  s tore fanl ly) ,  Dr .  Edgar Draper and Dr.  Robert

Polk.  At  the f l rs t  meet ing of  the study commit tee,  Mr.  Lumbard,  who emerged as

the spokesman for  the study cornmit tee,  asked pet i t ioner  Pugh why the hospi ta l

was cont inui -ng to operate wi th an j "ncreasing def ic i t .  Mr.  Pughts response was

to anal -yze the hospi ta l ts  l iab i l i t ies.  He a lso pointed out  that  the hospi ta l

had "been operating on the government|s money (r^rithholding taxes that were not

paid over  to the Internal  Revenue Serv ice and New York State/Ci ty) . t t  Mr.  Lunbard

asked about  t t the status of  the l iab i l i ty  insurance cover ing Trustees and

o f f i ce rs  o f  t he  hosp i t a l 7 . "  Mr .  Pugh  then  po ln ted  ou t  t ha t ' r ( I ) n  h i s  op in ion ,

under the present reimbursement policies, l imitations imposed by our outmoded

physical  fac i l i ty ,  our  pat i -ent  c l iente l  (s ic) ,  and wi th a notable lack in

6
"  I t  appears,  based upon a rev iew of  the minutes for  the meet ing of  the

f inance commit tee of  the board of  t rustees on June 18,  1974,  that  the board of
t rustees adopted a resolut ion d i - rect ing Wi l l i .am O. A1len,  as Execut lve Director ,

" t o  g i ve  f i r s t  p r i o r i t y  t o  paymen t  o f  t axes  and  pay ro l l  r e l a ted  ma t te rs . . . . t '

1'  I t  appears that El iot  Lumbard resigned from the board of t rustees upon his
reaLLzation that he night be potentially liable for unpald withholding taxes lf
he remai.ned on the board.

1 1 '
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referral  of  pr ivate pat i-ents,  he could see no way that a non-def ic i t  operat ion

was possible except through addit ional funds received through governmental

subsidies, pr ivate contr ibut ions or both.r f  The couunit tee then discussed the

proposal to construct a new faci l i ty which would combine the hospital  and

Sydenhan Hospital into a five hundred bed facility (the }{anhattanville llealth

Project) .  Mr. Pugh suggested that the hospitalrs def ic i t  coul-d be rol led over

into the totaL nortgage loan on the new facility. ttMr. Lumbard expressed doubt

as to the correctness of this Statement and conveyed a request to see thls in

wri t ing.t t  Mr. Pugh noted that ghs sommitteefs concerns and suggest ions t 'would

be transmitted to the Executive Director for any action and follow-up be deemed

appropriate. rr

13 .  The Hosp i ta l rs  f inanc ia l  d i f f i cu l t ies  da te  back  to  the  ear ly  1970rs

when it was faced with the disallowance of substantial expenses which it

incurred in the late l960fs in providing nedical  services to Medicaid and

Medicare pat ients.  According to the test imony of pet i t ioner Wil l ian 0. A1len,

f ' the retroact ive cost reimbursement pr inciple" forced the Hospltal  into the

posit ion where i t  could never meet i ts bi l ls:

t'The (Medicaid and Medicare) revenues would show hundreds of dollars
cane in but the State would grab off  f i f ty dol lars of that hundred
dollars before rde ever saw it. We may have a revenue on the books of
the hundred dol lars,  but we would only get f i f ty dol lars,  and thatrs
the way l t  went unt i l  the date i t  c losed.t '

14. The State of New York Department of Health determined, pursuant to a

reimbursement formula, the amount of Medlcald and Medicare payments payable to

the hospital .  The formula consisted of a base of two year old data which was

adjusted for inf lat i -on, pursuant to a trend factor,  much l ike a cost-of- l lv lng

index. I t  was further subjected to peer group cei l ings and to var ious penalt ies.

The hospitalrs I 'a l lowable costsrr  (which were rei-mbursed by Medicaid and Medicare



- 1 3 -

payments) were always substant ial ly lower than i ts actual costs for a number of

reasons. First ,  the hospital  was compared with other sini lar ly sized hospitals,

i ts rrpeer group.t t  The most that the hospital  could receive in reinbursement

was 110 percent of the peer group average. According to the test imony of

Wil l ian O. Al len, none of the other hospitals in the hospitalrs peer group were

inner-ci-ty hospitals serving a poor black community. The hospital was further

penal lzed by a reduct ion ln i ts reimbursement amounts for the fol lowing reasons:

(1) i ts pat ients were staying longer than their  stat ist ical  averages and (2)

pat ients were not being discharged to other types of f .aclL| t ies such as ski l led

nursing homes or acute care hospitals.  The hospital  t reated many homeless or

i l l -housed people who had no suitable place to go after t reatment and, according

to hl i l l ian O. Al len, the hospital  was I 'obl igated to keep them unt i l  there lvas a

place.. .  We kept one woman for six years because the State of New York did not

obtain placement for her."  In addit lon, the hospltal  was legal ly required to

provide emergency rnedical  services regardless of the abiJ- i ty of a pat ient to

pay for such services. Approxi .mateJ-y t i t teen percent of the hospltal ts pat ient

load consisted of the working poor who did not qualify for Medicaid and were

unable to pay for medical servi-ces. To compound the difficulty of a reimbursement

rate which did not meet i ts actual costs of providJ.ng servlces to Medicald and

Medicare pat ients,  in 1974 and 1975, New York State imposed a freeze on raislng

reimbursement, rates.

15. The hospitalrs dire f inancial  condit ion was tempered by hopes that

some means would be found to pay off or cancel the unpaid withholding taxes.

The board thought that i t  n ight be possible to obtain a pol i t ical  decislon from

the off ice of Governor Nelson Rockefel ler to forgive unpaid payrol l  taxes or

that,  ln the al ternat ive, the Divis ion of I lospltal  Financing of the New York
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St,ate Departurent of Health night approve reimbursement rates hlgh enough to pay

off  back taxes. The boardrs main hope for the survival  of  the hospital

rested upon the approval of  i ts Manhattanvi l le Health ProJect.  In addit ion to

the possibi l i ty that the hospitalrs def ic i t  rnight be rol led over into the

mortgage loan which would f inance the constructton of the new hospital ,  the

board hoped that a new faci l i ty would attract doctors wlth pr ivate pract ices.

In pet i t ioner Pughts words, t 'We could not afford not to bul ld the new hospital ."

16 .  On October  26 ,  L976,  the  Hosp i ta l  f i l ed  a  pe t i t ion  under  Chapter  X I  o f

the Bankruptcy Act seeking a plan for rehabilitation. It continued in operatlon

unt i l  1978 when i t  f inal ly c losed i ts doors. The record is unclear when i t  was

f inal ly adjudicated bankrupt and i ts assets l iquidated. A review of the

minutes for the meetings of the board of t rustees reveals the fol lowing def ic l ts8

for the Hospital :

Date

Apri l  30, 1973
May 31 ,  1973
December  31 ,  1973
March 31 ,  L974
May 31 ,  I974
August  31 ,  L974
o c r o b e r  3 1 ,  L 9 7 4
August 31, L975
August  31 ,  L976

Accumulated Total
De f i c i t  De f i c i t

Total Accurnulated Aggregate
Def ic l t  Def lc i t

$5  , 329 ,  1  18
5 ,507  ,987

$6  ,022 ,7  67

5  ,7  50 ,240
$7  ,70 r ,326

17. The Internal Revenue Service assessed penalt ies for unpaid withholdlng

taxes of the hospital against each of the petitioners in the approxlmate amount

of $3 ni l l ion. The Internal Revenue Service commenced an act ion against pet i -

t ioners and others in the United States Distr ict  Court  for the Southern Distr ict

of  New York. The act ion was dismissed without prejudice after i t  was deternlned

The def icits as noted in the chart, .!g!33, were described in various ways
Ehe minutes. The record i-s unclear on how such terms vary from one to the other.

$6,  428 ,  338
6 ,824 ,57  |

6 ,476 , r18
6 , 7 0 7  , 7 8 2

ln
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that there was no prospect of col lect ion from the pet i t ioners. However '  tax l lens

for three mil l ion dol lars against pet i t ioners remain outstanding unt i l  the

statute of l in i tat ions on col lect ion expires.

18. Included in pet i t ionerst br ief  are proposed f indings of fact,  numbered

one through thirty-seven. A11 are lncorporated i-nto and made a part of this

decision except for t ,he fol lowing:

(1) The last sentence of proposed f inding of fact "3" (because the

record does not establ ish that Wil l iam Al lenrs authori ty was l in i ted);

(2) Proposed f indlng of fact "5" (because Idl l l iaur A1len was granted

very broad powers and much discretion to act as he determined was

necessary ) ;

( l )  Proposed f inding of fact "6" to the extent that i t  says that

pet i t ioner A1len provided the chairman of the board of t rustees, Rev. M. L.

Wilson with a report  of  the hospitalrs bank statements and a request for

disbursements on a dai ly basis (see Finding of Fact r '4rr ,  supra);

(4) The last sentence of proposed f inding of fact t t7)t  (because' as a

member of the board of t rustees, pet i t ioner Al len part ic ipated in hir ing

decisi-ons) ;

(5) The last sentence of proposed f inding of fact "8" (because as a

member of the board of t rustees, pet i t ioner A1len would have part ic lpated

in  such dec ls ions) ;

(6) Proposed f inding of fact "11" (because pet i t ioner Pugh was comp-

t ro l le r  o f  the  hosp i ta l  f rom Apr i l ,  1973 un t i l  ear ly  1975) t

(7) The last sentence of proposed f inding of fact t '22tt  (because the

record does not establ ish such fact) ;  and
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(8) Proposed f inding of fact "28" to the extent that i t

of  the board of t rustees cr i t lc ized A1len and Pugh (because

that only trustee El iot  Lunbard was cr i t ical  wlth regard to

$400r000 to the Internal Revenue Service).

CONCLUSIONS OF LAW

says ttmenberstt

the record shows

the paynent of

A. That,  pursuant to Tax Law $685(g)19 any "person" required to col lect,

t ruthful ly account for and pay over withholdlng taxes, who wi l l fu l ly fai ls to

do so, can be subjected to a penalty equal ing the amount of the tax. t tPersontt

for purposes of this sect ion includes t tany off icer or employee of any corPorat lon

. . .who as  such o f f i cer ,  employee. . . i s  under  a  du ty  to  per fo rm the  ac t  in  respec t

o f  wh ich  the  v i -o la t ion  occurs . r '  Tax  Law $685(n) .

B. That pet i t ioner George E. Pugh was not a member of the hospital ts

board of t rustees, the governi-ng body of the hospital .  In addit lon, as noted

in Finding of Fact "7"r -9gg., hi.s authority and responsibilities i/ere circum-

scr ibed. Therefore, l t  is concluded that petLt ioner George E. Pugh rvas not a

person responsible for the col lect ion and payment over of withholding taxes due

from the hospital .

C. That pet i t ioner Wil l ian O. Al len l ras a vot ing member of the hospitalrs

board of t rustees. In addit ion, as noted in Findings of Fact rr5rr  and tr l l r r ,  the

board of t rustees delegated signi f icant authori ty and discret ion to pet l t ioner

hl i l l ian 0. Al len concerning the operat ion of the hospital .  Al though pet i t ioner

lli l l ian O. Allen did not have exclusive authority concerning the operation of

the hospital  and also obtained approval or rat i f icat lon of his act ions from the

board of t rustees, he was inf luent ial  in the affairs of the hospital ,  both ln

9 T"* Law $ I3I2 ptovides that any tax inposed
be administered and col leeted by the State Tax
as  the  tax  imposed by  ar t i c le  twenty - two. . . . "

pursuant to Art icLe 30 "shal l
Courmisslon in the same manner
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the capacity as a board member and as execut ive director,  and lras a responsible

person fo r  purposes  o f  Tax  Law $685(g) .  See Cooper  v .  Un i ted  Sta tes '  539 F .

Supp.  LL7.

D. That in order to conclude that pet i t ioner Wil l lan O. Al len nay be

saddled with personal l iabi l i ty under Tax Law $685(g) for unpaid withholding

taxes, we must also determi.ne that he wiI l fu l ly fai led to col lect and Pay over

withholding taxes of the hospital .

E. That the fai lure to col lect and pay over withholding taxes ls wi l I ful

if such failure is consciously and voluntarily done with knowledge that as a

result ,  t rus! funds belonging to the government wi l l  not be paid over but wi l l

be  used fo r  o ther  purposes .  Mat te r  o f  Lev in  v .  Qa] !man '  42  N.Y.zd '  32 .

Pet i t ioner George E. Pugh hras correct,  when he noted at the f i rst  meeting of

the hospitalrs special  study committee on hospital  f inancial  matters, that the

hospital had I'been operating on the governmentrs money (I^'ithholding taxes that

were not paid over to the Int ,ernal Revenue Service and New York State/City)."

Although such money was used for the worthy purpose of keeping the doors of a

hospital  in a poor,  black community open, nonetheless the trust funds belonged

to the government and should have been paid over to the governnent. Therefore,

pet i t ioner Wil l ian O. Al len, as an act ive member of the board of t rustees and

execut ive director of the hospital ,  part ic ipated in the decislon to keep the

hospital  open and therefore he "wi l l fu l ly" fat led to col lect and pay over the

withholding taxes at issue.

F. That there is no basis in law or regulat ions to rel ieve pet i t i -oner

Wil l ian O. Al len of personal l iabl l i ty for the unpald withholding taxes because

New York State/City did not of fset the taxes due and owing agalnst the hospitalrs

Medicaid rei-mbursement funds. Furthermore, the Audit Divi-sion was not required
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to attempt to col lect the taxes fron the corporat ion before assert ing potent i-al

l iabi l i ty against a responsible off icer.

G. That the Audit Divlsion hras not required to take steps agalnst all

persons who night have personal liability for unpaid nithholdlng taxes. See

Burack  v .  U .S. ,  72-2  USTC 119490.

H. That an amendment to Tax Law $685(g) was added effect ive February 25'

1976 authorizLng the State Tax Conmission rr ln i ts dlscret ion, to wai-ve, reduce

or compromise any penalty under this subsect ion.t '  An examinat ion of the

legislat ive bi l l  jacket for the Laws of L976, Chapter 6, which codif ied this

amendment, reveals that the intent behind the legislation was to provlde the

State Tax Commission with statutory authori ty to abate the withholding

tax penalty against responsible off icers l f  the ful l  tax due and owing has been

col lected once (whlch previously had been administrat ive pol icy).  Therefore'

this discret ionary authori ty is not appl icable herein.

I .  That the pet i t ion of George E. Pugh is granted.

J. That the pet i t lon of Wil l ian O. Al len is denied.

DATED: Albany, New York

ji;.P. 0 1 1985

STATE TAX COMMISSION

PRESIDENT
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O  R K  1 2 2 2 7

March l ,  1985

Wil l ian O. Al len
99-30 59 th  Ave.
Rego Park ,  NY 11368

Dear Mr. Al len:

Please take not ice of the Decision of the State Tax Commisslon enclosed
herewith.

You have now exhausted your right of review at the adnlnlstrative level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law, a proceedlng ln court  to
review an adverse decision by the State Tax Conmisslon nay be lnst i tuted only
under Article 78 of the Civtl Practice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany Countyr withln 4 months from
the da te  o f  th ls  no t ice .

Inqulries concerning the computation of tax due or refund all-owed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Litigation Unit
Building ll9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Michael-  I .  Saltzman
Saltznan, Garbis & Schwait
One Rockefel ler Plaza
New York, NY 10020
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

GEORGE E. PUGH

for Redeterminat ion of a Def lc lency or for
Refund of Personal Incone Taxes under Article
22 of the Tax Law for the Years 1974 through
L975 and, Article 30 of the Tax Law for the Year
r97 6.

DECISION

In the Mat ter  of  the Pet i t ion

o f

IIIILLIAM O. ALLEN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Taxes under Artlcle
22 of the Tax Law for the Years 1974 through
1976 and Article 30 of the Tax Law for the Year
197 6 .

Pet i t ioner,  George E. Pugh, 620 East 20th Street,  Suite 6-C, New York, New

York 10009, f i led a pet i t ion for redeterminat ion of a def lc iency or for refund

of personal income taxes under Art ic le 22 of the Tax Law for the years 1974

through 1976 and Art ic le 30 of the Tax Law for the year 1976 (Fi le No. L79I2).

Pet i t ioner,  Wil l ian O. Al l -en, 99-30 59th Avenue, Rego Park, New York

11368, f i - led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal lncome taxes under Art lc le 22 of the Tax Law for the years 1974

through 1976 and Art ic le 30 of the Tax Law for the year 1976 (f i1e No. 17908).

A consolidated formal hearing was commenced before Frank W. Barrie,

Ilearing Officer, at the offices of the State Tax Commlssion, Ttro lJorld Trade

Center ,  New York ,  New York ,  on  Decembex 7r  1983 a t  1 :15  P.M. 'and cont lnued to
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conc lus ion  a t  the  same o f f l ces  on  February  6 ,  1984 a t  1 :00  P.M. ,  w i th  a l l

br iefs to be subnit ted by l4ay 14, L984. Both pet i t ioners appeared by Michael I .

Saltzman, Esq. at the hearing held on Decenber 7, 1983. At the cont inuat ion of

the hearing on February 6, 1984, pet l t ioners appeared by Michael I .  Saltzman,

Esq. and Paul Green, Esq. The Audit  Divis ion appeared by John P. Dugan, Esq.

(Anna Co le l lo ,  Esq. ,  o f  counse l )  on  bo th  da tes .

ISSUES

I. Whether pet i t ioners were persons responsl"ble for col lect lng and paying

over taxes wLthheld from the wages of employees of the Arthur C. Logan Memorial

Hospital  ( formerly known as Knickerbocker Hospital) ,  who wi l l fu l ly fai led to do

so, and are therefore l lable for the penalt ies imposed under Tax Law $685(g).

I I .  Whether New York State and/or New York Clty should have col lected

lrithholding taxes due and owing from Arthur C. Logan Memori-al Hospi-tal as an

offset against,  the hospitalrs Medicaid reimbursement funds and, l f  so, whether

pet i t ioners are thereby rel i -eved from any personal l iabl l i ty for such taxes.

I I I .  Whether the penalt les asserted against pet i t ioners should be cancel l -ed

on the basis that the Audit  Divis ion discr irninated against pet i t ioners by not

assert ing penalt ies against al l  members of the hospital fs board of t rustees.

IV. Whether the State Tax Comni.ssion should ut i l ize i ts discret ion under

Tax  Law $685(e)  (as  amended by  L .  L976,  c .  10 ,  $1)  to  wa ive  the  pena l ty  asser ted

aga ins t  pe t i t ioners .

FINDINGS OF FACT

Pet i t ioners ,

Audit Division by

by their  representat ive,

i ts representat lve, John

l4lchae1 I. Saltzman,

P. Dugan, Esq. (Anna

Esq. r  and the

C o 1 e 1 l o ,  E s q . ,
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of counsel)  entered into a st ipulat ion of factsl  . . ,d a suppl-emental  st ipulat ion

of facts which are lncorporated into this decision.

1. On February 15, L977, the Audit  Divis lon issued a Not ice of Def lc iency

and two statements of deficiency against petitioner l,{il l-ian 0. All-en asserting

penalties equal to the New York State withholding tax of Arthur C. Logan

Memorial Hospital2 (hereinafter rrthe hospitalr') which was due and unpaid for

t h e  y e a r s  1 9 7 4 , 1 9 7 5  a n d  1 9 7 6  o f  $ 2 3 7 , 2 3 I . 9 7 '  $ 4 3 0 , 7 8 8 . 7 8  a n d  $ 3 5 2 ' 3 1 3 . 3 3 ,

respectively, plus the due and unpaid New York City withholding tax for the

hosp i ta l  fo r  the  yeax  1976 o f  $99,796.0 I .

On February 15, L977, the Audlt  Dlvis ion issued a Not ice of Def lc iency

and two statements of def lc iency against pet i t ioner George E. Pugh assert i .ng

penalti-es equal to the New York State withholdlng tax of the hospital which was

due and unpa id  fo r  the  years  L974,1975 and L976 o f  $237,23L.97 ,  $430,788.78

and $352,313.33, respect lvely,  plus the due and unpaid New York Clty rr i thholdlng

tax  fo r  the  Hosp i ta l  fo r  the  year  L976 o f  $99,795.01 .

2. The periods and amount of the penalty were delineated by the Audit

Divis ion as fol lows:

WITIIHOLDING TAX PERIOD NEW YORK STATE AMOUNT

January 1, 1974 - June 30, 1974
September  1 ,  1974 -  September  15 ,  L974
September 16, I974 - September 30, L974
December 1, 1974 - December 15, 1974
December 16, 1974 - December 31, L974
February 16, L975 - February 28, 7975
March I ,  1975 - March 15, L975
March 16, 1975 - March 31, 1975
Apr i l  1 ,  L975 -  Apr l l  15 ,  1975

$  172 ,299 .04
15  , 990 .53
16 ,667 .70
16 ,402 .52
15 ,872 .L8
L8,L89 .24
L7  , 879 .90
17 ,128 .38
17 ,620 .6L

I'  
The st ipulat ion of facts which pet i t loners prepared for purposes of thls

hearing i-ncluded thirty-eight separately numbered paragraphs. The Audit
Divis ion agreed to al l  of  such paragraphs except for paragraphs one, two,
three, the f i f th sentence of four,  ten, f l f teen, seventeen, the last sentence
of nineteen, twenty, twenty-one, twenty-two, twenty-three and twenty-seven.

,' The Hospital was formerly knor,m as the Knickerbocker Hospital. In February
of L974, i t  becane the Arthur C. Logan Memorial  Hospital .
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WITHHOLDING TAX PERIOD

May 1, L975 - I4ay 15, 1975
May 16 ,  1975 -  May 31 ,  1975
June 1, 1975 - June 15, 1975
June 16, L975 - June 30, 1975
July 1, L975 - July 15, 1975
Ju ly  16 ,  L975 -  Ju ly  31 ,  1975
August 1, 1975 - August 15, L975
August  16 ,  1975 -  August  31 ,  L975
Septenber 1, 1975 - Septenber 15, 1975
September 16, 1975 - September 30, L975
October  I ,  L975 -  October  15 ,  L975
October  16 ,  1975 -  October  31 ,  1975
November 1, 1975 - November 15, L975
November 16, L975 - November 30, L975
Decenber I ,  1975 - December 15, L975
December  16 ,  1975 -  December  31 ,  1945
October  1 ,  1975 -  December  31 ,  L975 '
January I ,  1976 - January 15, 1976
January 16, L976 - January 31, 1976
February 1, L976 - February 15, L976
February 16, L976 - February 29, L976
March I ,  L976 - March 15, L976
March 16 ,  L976 -  March  31 ,  L976
Apr i l  1 ,  L976 -  Apr l l  15 ,  1976
Apr i l  16 ,  1976 -  Apr i l  301  L976
May 16r  1976 -  May 31 ,  L976
June 1, 1976 - June 15, 1976
June 16, 1976 - June 30, 1976
Ju ly  16 ,  L976 -  Ju ly  31 ,  L976
August  l ,  1976 -  August  15 ,  1976
August  16 ,  L976 -  August  31 ,  1976
September 16, 1976 - Septenber 301 1976
October  1 ,  L976 -  October  15 ,  L976

February l ,  1976 - February 29, 1976
March I ,  1976 - March 31, 1976
Apr i l  1 ,  1976 -  Apr i l  30 ,  L976
May 1, L976 - May 31, 1976
June 1, L976 - June 30, 1976
Ju ly  1 ,  1976 -  Ju ly  31 ,  L976
August  1 ,  1976 -  August  31 ,  L976
September 1, L976 - September 30, 1976

?" There is no explanation in the record concerning
of  th is  three month per iod.

NEW YORK STATE AMOI]NT

24,826.24
r8 ,470 .95
18 ,905 .  45
t8 ,978 .44
18 ,  564 .  9  1
20 ,880 .17
32,239.59
2L  , 0L0 .70
2L ,4 r0 .26
20,546.09
20 ,357 .30
28 ,  05  1 .  00
18 ,810 .12
17 ,882 .75
L9  , 67  5  . 99
20,560.29
18 ,300 .  40
19  , 857 .58
32 ,775 .06
20,647 .06
20  ,508 .44
20 ,4 r9 .9 r
19 ,998 .85
L9 ,429 .27
27 ,5L7 .77
L9  , L04 .97
20 ,481 .09
19 ,988 .  60
29 ,449 .78
L9 ,396 .63
19 ,070 .36
24  ,7  56 .24
18 ,g t r .7  2

NEW YORK CITY AMOIJNT

L2 ,97  2 .79
13 ,818 .48
t6 ,436 .  L4
L3 , r59 .32
13 ,892 .15
16 ,398 .14
10 ,108 .01
3 ,010 .98

9 9 7 9 6 . O L

the separate delineation
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3. The hospital  was a non-prof i t  voluntary hospital  located at 130th

Street and Convent Avenue in Harlem, New York City. The hospital, which was

over one hundred years old, dur ing the years at issue served a poor black

connnunity. It had, 2I4 beds and operated at a patient occupancy 1evel of

approximately eighty-f ive to ninety percent of capacity.  Approxinately f l f ty

percent of the hospital ts revenue consisted of Medicaid ( the program of publ ic

medical aid for the poor) payments. Thir ty-f ive percent of the revenues conslsted

of Medj.care (the program of public medical ald for the elderly and disabl-ed)

pa)ments. The remai.nder of its revenue was from a variety of sources including

Blue Cross, pr ivate insurance carr iers,  workerrs cornpensat lon, and a contract

with New York City to provlde mental  health servlces.

4. Pet l t ioner Wil l ian 0. Al len served as the hospltalrs execut ive director

fron the end of 1972 unt i l  h is reslgnat ion in February, L978. He was the

assistant dlrector of the hospital  for support  services pr ior to hls tenure as

execut ive director.  He test i f ied that dur ing the years at issue, his salary

was approximately forty-five to fifty thousand dollars. However, at the time

of his reslgnation in L978, his salary rf,as approximatel-y slxty thousand dollars.

As executive director, lJi.l l iam 0. Allen rf,as responsible for carrylng out

pol ic ies establ ished by the board of t rustees. He test i f ied that f rom Februarlr

1976 to the end of the period at issue, the chal"rman of the board of t rustees'

Reverend M. L. hl i lson, required him to provide the hospital-rs bank balance and

a l ist ing of outstanding bi l ls on a dai ly basis.  (Pr lor to February, L976'

such information was provided on a weekly basls.) Reverend Wilson revlewed

this information and determined which parties should be paid.

Willlaur O. A1len had authority to sign checks up to three thousand

dol lars and he signed payrol l  checks. However,  checks in excess of three
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thousand dol lars required the co-signature of one of the fol lowing three

members of the board of t rustees: Reverend M. L. Wilson, Wll l ian R. Hudgins or

Dr. Al fred Gel lhorn. Mr. A1len test i f ied that a check for $400,000 to the

Internal Revenue Service for previously unpaid federal withholding taxes rtas

slgned by Reverend lJilson and William Hudgins.

5. Art ic le XI of the hospital fs by- laws, whlch were in effect unt i l

Apri l ,  L974, detai led the dut ies and authorl ty of the execut ive director.

Pursuant to the by-laws, the executive director had the poliler to hire and fire

al l  hospital  employees, was responsible for the purchase of al l  hospital

supplies, trras required to keep accurate accounts of all moneys and was required

to ensure rr that the regulat ions of the Health Department and other publ ic

authori t ies, af fect ing the operat ion and management of this Inst i tut ion'  are

irnmediately cornpl ied with.r '  The hospital fs by- laws, which were ln effect on and

after Apri l ,  L974, note the authori ty and responsibi l l ty of  the execut ive director

in much greater detal l  and also appear to expand his authori ty and responsibi l i ty.

Pursuant to such by- laws, the execut ive dlrectorrs addit ional responsibl l i ty and

authority included the requirement that he advise the board of trustees on the

formation of pol ic ies and also serve on the board of t rustees wlth vot ing pot. t .4

In addit ion, the new by- laws note that the execut ive director is the duly authorized

representat ive of the hospital  rr in al l  matters which the Board has not fornal- ly

tL-  Pet i t ioner Al len test i f ied that he did not have vot ing polrer.  In the
minutes of board of t rustees meetings, he is- l isted (with pet i t loner George
Pugh) under a heading frAdurlnistration.t' He is not listed under the heading
rrFor the Board of Trustees.rr  However,  the minutes for a meeting of the execut ive
committee of the board of t rustees on June 26, 1973 show that he seconded a
motion concerning hospital  house staff  appointments and seconded a motion
approving the resignat ion of Dr.  Howard S. Dunbar.  In addlt ion, the minutes
for the board of t rustees meeti-ng on ApriL 22, 1975 show that A1len r/as elected
an off icer of the board as assistant secretarv.
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delegated to other persons." Furthermore, the by- laws provlde that the execut ive

directorrs decision as to the interpretat ion of the hospitalrs by- laws or his

decision in cases of disputed authori ty rrshal l  govern unless the Board shal l

determine otherwi-se. I'

6.  In pract ice, pet l t loner Al len did not have exclusive authori ty to

hire and f i re hospital  personnel.  Appointnents of hospltal  staff  doctors were

overseen by the hospitalrs nedical  board. The president of the medical  board'

who was a member of the board of t rustees, would present to the board of

trustees for f inal  revi .ew the names of al l  of  the doctors who sat isf led the

credent ials comrnit tee of the medical  board. (The hospital  had di f f ieul ty

attract ing graduates of Aneriean nedical  schools and most of thelr  staff

doctors were foreign born and educated.) 0ther hospital  employees lncludlng

nurses were Lnterviewed by the various department heads who' in conjunction

with the hospitalrs director of personnel,  reviewed the job appl lcatLon and

made a determinat ion to hire. In order to be placed on the payro11, pet i t loner

Al len was required to sign a t 'personnel act ioni l  which he test l f ied was merel-y

perfunctory. In matters of f l r lng, pet l t loner Al len also did not have exclusj .ve

authori ty to f i re employees because, pursuant to a gr ievance procedure required

by an agreement with the union represent ing the hospitalrs employees (other

than doctors),  the board of t rustees made the f inal  decislon to dismiss an

employee. I t  also appears that the board of t rustees had the last word on the

f i r ing of doctors.

In addit lon, in pract icer Wil l laur O. Al l -en obtained approval or

authori ty fron the board of t rustees to act on i ts behalf  in matters of consequence.

For example, the minutes of the execut ive committee of the board of t rustees

shows that Mr. A1len requested that the board of t rustees t t re-aff i rn his authori ty
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to act independent ly without further conf irmation ( to close the hospltal  i f  the

union represent ing hospltal  enployees rejected the hospitalrs last proposal

concerning a retroact ive pay inerease).  .  . .  "  His negot iat lons with the Internal

Revenue Service concerning the payment of past-due withholding taxes were conducted

pursuant to a resolution adopted by the board of trustees authorLzlng hlrn to conduct

such negot iat ions.

7. Pet i t ioner George E. Pugh was enployed by the hospital  f rom December 11,

1973 through Apri l  7,  1978. Mr. Pugh is a cert i f ied publ ic accountant,  has an

M.B.A. and is a member of the New York State bar.  He ini t ia l ly served as

comptrol ler of  the hospital  unt l1 early 1975 when he became the assistant

director of f inance. I Ie descr ibed his dut ies as encompassing "the general

record keeping funct ions, bi l l ing, checks, securing of the revenues, f i l ing of

the var lous reports required by the var ious governmental  agencies.. . . rr  When he

was comptroller, he oversaw the preparation of financial statements. In hls

capacity as assistant director of f inance, he spent t ime trying to naximize

reimbursements from Medi-caid and Medicare and to develop sources of new revenue.

He had no authorl ty to slgn checks. Pet i t loner George E. Pugh was not an

off icer or member of the hospital ts board of t rustees ln any capaclty.

8. Neither pet i t ioner Al len nor pet i t ioner Pugh signed tax returns,

incl-uding withholding tax returns. New York withholding tax returns were

signed by Ewan Dawes and Solomon Hoff ,  hospitai-  staff  accountants. However '

Wil l lan O. Al len signed a waiver extending the period of l in i tat ions to assess

unpaid federal  withholding taxes. According to the mlnutes of a special

meeting of the board of t rustees on l{ay 29, 1974, t tMr. A1len asked for advlce

from the Board as to whether or not he should sign the IRS waiver or whether



-9-

someone e lse should s ign.  This mat ter  was resolved in the af f l rmat ive in

I  Execut i -ve Sessionr  . t t

9 .  The hospi ta l rs  board of  t rustees,  whi-ch met  month ly ,  consis ted of  ten

to twelve members dur ing the per iod at  issue.  Under the hospi ta l rs  char ter  and

by- laws,  i t  managed the operat ions,  af fa i rs  and property  of  the hospi ta l .  Some

of the board members were prominent polit icians and leaders including Robert F.

Wagner, Bayard Rustin and Ramsey Clark. However, a review of the minutes of

board meet ings which are par t  of  the record herein shows that  only  f ive to n ine

board members at tended board meet lngs.  In  addi t ion,  the meet ings were usual ly

dominated by the chai rman of  the board,  Rev.  M.  L.  lJ i lson.

I t  appears that  inmediate ly  pr ior5 to the per iod at  issue,  the execut ive

commit tee of  the board of  t rustees (which inc luded Rev.  M.  L.  Wi lson,  Dr .  Mlchael  A.

Diana, ME. Will iam R. Hudgins and Dr. Robert E. Marshak) and not the entire

board of  t rustees met  to consider  appointments and res ignat ions of  nedical

personnel  and to d iscuss the hospi ta l rs  f inances in  deta i l .  The minutes for  a

meet ing of  the board of  t rustees on Jant tary 22,  1974 show that  the former

funct ions of  the execut ive commit tee were apparent ly  assumed by the ent l re

board.  In  addi t ion,  at  the meet ings of  the ent i re board of  t rustees,  the acts

and proceedings of  of f icers and conni t tees r rere rat i f ied and approved.

10.  Pet i t ioners argue that  the members of  the board of  t rustees were the

persons responsib le for  the paynent  of  wi thhold ing taxes.  Wl l l iam O. Al lenrs

posi t ion is  that  he was merely  an employee of  the board carry ing out  thei r

pol icy to keep the hospi ta l  in  operat ion.  However,  see Flndlng of  Fact  r r5rr ,

supra,  where i t  was found that  pet i t ioner  Wi l l iam 0.  Al len was an of f icer  and

member of  the board of  t rustees.

")- For example, the mi.nutes
board of t rustees for May 22,
of hospital  f inances and the

for neet ings of the execut lve committee of the
1973 and June 26, L973 show detai led discussions

approval of  medical  staff  appointments.
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At a meetlng of the f inance committee of the board of t rustees on June 18,

1974, Dr.  Michael A. Diana noted that i f  the Internal Revenue Service did not

forbear on the col lect ion of unpaid hr i thholding taxes, the hospital  would close

and the trustees would "ser j .ously face the prospect of personal l iabi l i ty for

unpaid withholding taxes.r '  At the same meeting, Rev. M. L. Wilson noted that

"(T)he corporate by- laws clear ly spel led out the responsibi l i ty and non-delega-

b i l i t y  o f  the  Board  o f  Trus tees t  respons ib l l i t y  in  f i sca l  mat te rs . . . . t '  In

addit ion, Lhe minutes of a rrspecial  Regular Board of Trustees Meetingt '  on

March 30, L978, attended by members of the board, Rev. M. L. Wllson, Dr.  I , Iyatt

Tee Walker, Ramsey Clark, Willian Hudgins, Rose l"lorgan and Bayard Rustin' note

that " I t  was agreed that al l  members of the Board past and present should be

equal ly and col lect ively responsible ( for unpaid federal  withholding taxes) .  "

Wil l iaur O. Al len test i f ied that the chairman of the board of t rustees'

Rev. M. L. Wilson, told hlm on several  occasions that he could not be personal ly

l lable for unpaid withholding taxes because he was the board's employee.

However,  Rev. M. L. Wilson did not test i fy at  the hearing held herein.

11. At the Apri l  16, 1974 meeting of the board of t rustees, El lot  H.

Lumbard, a member of the board, cr i t ic ized the payment of $400,000 (which

represented retroact ive Medicare funds received by the Hospital)  to the Internal

Revenue Service for previously unpaid federal withholding taxes. According to

the minutes of this neet ing, " In hi-s (Luurbardrs) opinion, he stated the proper

course would have been t ,o take the noney, invest i t  at  interest,  and fnegot iatel

w i th  c red i to rs . . . . t t  The minutes  descr ibe  Mr .  A l lenrs  response as  fo l lows:

"l,lr. A1len responded that this (the payment of the $400,000) was
done under his authority as Executive Dl-rector who was charged wLth
the duty by the fulI Board of adrnlnistering the affairs' lncluding
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f iscal ,  of  the hospital .  Mr. Al len further referred to the resolut ion6
of the full Board authorizing hin to take whatever action he deemed
necessary whi le the f iscal  cr is ls cont inued in existence."

Mr. Al l -en also descrlbed his authori ty in broad terms in a let ter dated February I I ,

L976, Exhibi t  "N" herein, to George Pugh:

t ' I  have rel ieved you of the day to day operat ions of the
Account ing Department. . .  Effect ive this date I  assume responsibi l i ty
for deternining the al locat ions of cash to be disbursed. Do not in
any r47ay interfere with decisions that I have made and conveyed to
Mr .  Br idget t ,  Cont ro l le r . "

L2. At the board of t rustees meeting on l ' larc}: .  26, 1974' Rev. 1"1. L.  Wilson

appointed a special  study conmittee on hospital  f inanclal  matters. Members of

the board of t rustees serving on thls committee were El iot  Lumbard, Mrs. Louise

Ginbel (of  the Ginbelts department store faur i ly) ,  Dr.  Edgar Draper and Dr. Robert

Polk.  At the f l rst  neet ing of the study cornrni t tee, ME. Lunbard, who emerged as

the spokesman for the study conmittee, asked petitioner Pugh why the hospital

was cont inuing to operate with an increasing def ic i t .  Mr.  Pughrs resPonse l i las

to analyze the hospitalrs l labl l i t ies. He also polnted out that the hospital

had ttbeen operating on the governmentrs money (withholding taxes that were not

paid over to the Internal Revenue Service and New York State/Clty).fr Mr. Lumbard

asked about rr the status of the l iabi l i ty insurance coverJ.ng Trustees and

of f i cers  o f  the  hosp i ta l7 . "  Mr .  Pugh then po in ted  ou t  tha t  " ( I )n  h is  op in l -on ,

under the present reimbursement pol ic ies, l imitat lons imposed by our outmoded

physical  faci l i ty,  our pat ient c l ientel  (s ic),  and with a notable lack in

6  _ ,-  I t  appears, based upon a review of the minutes for the meeting of the
f lnance conmittee of the board of t rustees on June 18, L974, that the board of
trustees adopted a resolut j -on direct ing Wil l iam O. A1len, as Execut ive Director '
I t to  g i .ve  f i rs t  p r io r i t y  to  payment  o f  taxes  and payro l l  re la ted  mat te rs . . . . t t

'7
'  Tt  appears that El iot  Lumbard resigned from the board of t rustees upon his

reaLization that he night be potentially liable for unpaid withholding taxes if
he remained on the board.
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referral  of  pr ivate pat ients,  he could see no way that a non-def ic l t  operat lon

was possible except through addit ional funds received through governmental

subsidies, pr ivate cont,r ibut ions or both." The committee then discussed the

proposal to construct a new faci l i ty which would combine the hospital  and

Sydenhan Hospital into a five hundred bed facility (the l"Ianhattanville Health

Project) .  Mr. Pugh suggested that the hospltalrs def ic i t  could be rol led over

into the total  mortgage loan on the new facl l i ty.  ' rMr. Lunbard expressed doubt

as to the correctness of this Statement and conveyed a request to see this in

wri t ing.t '  Mr.  Pugh noted that the commttteers concerns and suggest ions t twould

be transmit ted to the Execut ive Director for any act ion and fol low-up be deemed

appropr ia te .  "

13. The Hospital fs f i .nancial  di f f icul t ies date back to the early 1970ts

when i t  was faced with the dlsal lowance of substant ial  expenses which i t

incurred in the late 1960rs in providlng nedical  services to MedicaLd and

Medicare pat ients.  According to the testLmony of pet l t ioner Wil l ian O. Al len'

tr the retroact ive cost reimbursement pr inciplett  forced the Hospital  into the

posit ion where i t  could never meet i ts bi l ls:

"The (Medicaid and Medicare) revenues would show hundreds of dollars
came in but the State would grab off f.lfty dol-lars of that hundred
dol lars before hre ever saw i t .  We may have a revenue on the books of
the hundred dol lars,  but we would only get fLf ty dol- lars,  and that 's
the way i t  went unt i l  the date i t  c losed.t t

14. The State of New York Department of Health determinedl pursuant to a

reimbursement formula, the amount of t-{edicaid and Medicare pa1ments payable to

the hospital .  The formula consisted of a base of two year old data which was

adjusted for inf lat ion, pursuant to a trend factor,  nuch l ike a cost-of- l iv ing

index. It was further subjected to peer group ceilings and to various penaltJ-es.

The hospitalrs rral lowabLe costsrt  (which were reimbursed by Medicaid and Medicare
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paynents) were always substant ial ly lower than i ts actual costs for a nuurber of

reasons. First ,  the hospital  hras compared with other sini lar ly sized hospltals,

i ts "peer group.t '  The most that the hospital  could receive ln reimbursement

was 110 percent of the peer group average. According to the test imony of

Wil- l ian O. Al len, none of the other hospltals in the hospitalrs peer group were

inner-clty hospitals serving a poor black cornnunity. The hospital was further

penal ized by a reduct ion in i ts relmbursement amounts for the fol l -owing reasons:

(1) i ts pat ients hrere staying longer than their  stat ist ical  averages and (2)

pat ients were not being discharged to other types of faci l i t ies such as ski l led

nursing homes or acute care hospitals.  The hospital  t reated many homeless or

i l l -housed people who had no suitable place to go after t reatment and, according

to tr I i l l ian 0. Al len, the hospital  was "obl igated to keep then unt i l  there l tas a

place.. .  We kept one hroman for si-x years because the State of New York did not

obtain placement for her."  In addit ion, the hospital  was legal ly required to

provide emergency medical services regardless of the abi l i ty of  a pat ient to

pay for such services. Approximat.ely f i f teen percent of the hospitalrs pat ient

load consisted of the working poor who did not qualify for Medicaid and were

unable to pay for medical  services. To compound the di f f icul ty of a reimbursement

rate whi-ch did not meet i ts actual costs of providing services to Medicaid and

Medlcare pat ients,  Ln 1974 and 1975, New York State imposed a freeze on raising

rei-mbursement rates.

15. The hospital fs dire f inanclal  condit ion r ,{as tempered by hopes that

some means would be found to pay off or cancel the unpaid withholding taxes.

The board thought that i t  mlght be possible to obtain a pol i t lcal-  decislon from

the off i -ce of Governor NeLson Rockefel ler to forgive unpaid payrol l  taxes or

that,  in the al ternat ive, the Divis ion of Hospital  Financing of the New York
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State Department of Health night approve reimbursement rates high enough to Pay

off  back taxes. The boardrs main hope for the survival  of  the hospital

rested upon the approval of  l ts Manhattanvi l le Health Project.  In addit j -on to

the possibl l i ty that the hospitalrs def ic i t .  night be rol led over into the

mortgage loan whj.ch would f inance the construct lon of the new hospital '  the

board hoped that a new faci l i ty would attract doctors with pr ivate pract lces.

In pet i t ioner Pughts words, t tWe could not afford not to bul ld the new hospltal . t '

16 .  On October  26 ,  1976,  the  Hosp i ta l  f i l ed  a  pe t i t ion  under  Chapter  X I  o f

the Bankruptcy Act seeking a plan for rehabi l i tat ion. I t  cont inued in operat ion

unt i l  1978 when i t  f inal ly c l-osed i ts doors. The record is unclear when i t  was

f inal ly adjudicated bankrupt and i ts assets l iquidated. A revlew of the

minutes for the meetj-ngs of the board of t rustees reveal-s the fol- lowing def lc i ts

for the Hospital :

Date
Accumulated

De f i c i t

Apr i l  30 ,  1973
M a y  3 1 ,  1 9 7 3
D e c e m b e r  3 1 ,  1 9 7 3  $ 6 , 4 2 8 , 3 3 8
M a r c h  3 1 ,  1 9 7 4  6 , 8 2 4 , 5 7 L
l'lay 3I, L97 4
A u g u s t  3 1 ,  1 9 7 4  6 , 4 7 6 , 1 I 8
O c t o b e r  3 1 ,  I 9 7 4  6 , 7 0 7 , 7 8 2
August  31 ,  1975
August  31 ,  L976

I-  
The def ic i - ts  as

in the minutes.  The

Total
Def lc i t

Total Accumulated Aggregate
Defic ir  Def ic i t

$6 ,O22 ,767

5 ,7  50 ,240
$7  , 7o l , 326

17. The Internal Revenue Service assessed penalt ies for unpald withholding

taxes of the hospital  against each of the pet i t ioners in the approximate amount

of $3 nill ion. The Internal Revenue Service commenced an action against peti-

t ioners and others in the United States Distr ict  Court  for the Southern Distr ict

of  New York. The act ion hras disnissed r^r l thout prejudice after i t  was determined

$5  , 329 ,  I  18
5 ,507  ,987

noted in the char t ,  in f ra,  were descr ibed in var lous ways
record ls unclear on how such terms vary from one to the other.
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that there l ras no prospect of col lect ion from the pet i t ioners. However,  tax l iens

for three ni l l ion dol lars against pet i t i .oners remain outstanding unt i l  the

statute of l in i tat ions on col lect ion expires.

IB. Included in pet i t ionerst br ief  are proposed f indings of fact,  numbered

one through thir ty-seven. A11 are incorporated into and nade a part  of  this

decision except for the fol lowing:

(1) The last sentence of proposed f lnding of fact rr3fr  (because the

record does not establ ish that l t r i l l ian Al lenrs authori ty was l i rni ted);

(2) Proposed f inding of fact r '5rr  (because Wil l ian Al len was granted

very broad powers and uuch discret ion to act as he determined was

necessary ) ;

(3) Proposed f inding of fact rr6rr  to the extent that i t  says that

pet j- t ioner A1len provided the chairman of the board of t rustees, Rev. M. L.

Wilson with a report  of  the hospitalrs bank statements and a request for

disbursements on a dai ly basis (see Finding of Fact r t4rr ,  supra);

(4) The last sentence of proposed f inding of fact "7" (because' as a

menber of the board of t rustees, pet i t ioner Al len part ic ipated in hir lng

dec is ions) ;

(5) The last sentence of proposed f lnding of fact "8r '  (because as a

member of the board of t rustees, pet i t ioner A1len would have part lc ipated

in such decisions);

(6) Proposed f inding of fact "11" (because pet i t ioner Pugh lras comp-

t ro l le r  o f  the  hosp i ta l  f rom Apr i l ,  1973 un t i l  ear ly  1975) ;

(7) The last sentence of proposed f inding of fact "22" (because the

record does not establ ish such fact) ;  and
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(8) Proposed f inding of fact "28" to the extent that i t

of  the board of t rustees cr i t ic lzed A1len and Pugh (because

that only trustee Eliot Lumbard was critical with regard to

$400r000 to the Internal Revenue Service).

CONCLUSIONS OF LAW

says t'memberstt

the record shows

the payment of

A. That,  pursuant to Tax Law $685 (g),9 any "persontt  reguired to col lect,

t ruthful ly account for and pay over r4r i thholding taxes, who wi l l fu l ly fal ls to

do sor c€lo be subjected to a penalty equaling the amount of the tax. ttPersontt

for purposes of this sect ion includes t tany off icer or employee of any corPorat ion

. . .who as  such o f f i cer ,  employee. . . i s  under  a  du ty  to  per fo rn  the  ac t  ln  respec t

o f  wh ich  the  v io la t ion  occurs . ' r  Tax  Law $685(n) .

B. That pet l t ioner George E. Pugh was not a member of the hospitalrs

board of t rustees, the governing body of the hospital .  In addit lon'  as noted

in Finding of Fact t tTt ' ,  
-W., his authori ty and responslbl l i t ies rdere circum-

scr ibed. Therefore, i t  is concluded that pet i t loner George E. Pugh was not a

person responsible for the col lect ion and payment over of withholding taxes due

from the hospital .

C. That pet i t ioner Wil l ian O. Al len was a vot lng meuber of the hospital ts

board  o f  t rus tees .  In  add i t ion ,  as  no ted  in  F ind ings  o f  Fac t  t t5 r tand t t l l t t ,  the

board of t rustees delegated signl f icant authori ty and discret ion to Pet i t ioner

Wil l laur O. Al1en concerning the operat ion of the hospital .  Al though Pet i t ioner

Willian O. Allen did not have exclusive authority concerning the operation of

the hospital  and also obtained approval or rat i f icat ion of his act ions from the

board of t rustees, he was lnf luent ial  in rhe affairs of the hospital ,  both in

9 
, "*  Law $1312 provld.es that  any tax imposed

be administered and collected by the State Tax
as  the  tax  imposed  by  a r t i c l e  twen ty - t r ^ ro . . . . "

pursuant to Art ic le 30 ' rshal l

Conurission in the same manner
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the capacity as a board member and as execut lve director,  and rras a responsible

person fo r  purposes  o f  Tax  Law $685(g) .  See Cooper  v .  Un i ted  Sta tes '  539 F .

S u p p .  I I 7 .

D. That in order to conclude that pet i t ioner Wil l ian 0. Al len nay be

saddled with personal l iabi l i ty under Tax Law $685(g) for unpaid withholding

taxes, rre must also determine that he wi l l fu l ly fai l -ed to col lect and Pay over

withholding taxes of the hospital .

E. That the fai lure to col lect and pay over withholding taxes ls wi l l fu l

if such failure is consciously and voluntarlly done with knowledge that as a

result ,  t rust funds belonging to the government wi l l  not be paid over but wi l l

be used for other purposes. l " Igqqer of Levin v.  Gal lman' 42 N.y.2d 32.

Pet i t ioner George E. Pugh was eorrectr  when he noted at the f i rst  meeting of

the hospitalrs special  study conmittee on hospital  f lnancial  matters, that the

hospital had "been operating on the governmentfs money (withholdlng taxes that

rdere not,  paid over to the Internal Revenue Service and New York State/City). t '

Although such money r.ras used for the worthy purpose of keeping the doors of a

hospital  in a poor,  black community open, nonetheless the trust funds belonged

to the government and should have been pai-d over to the government. Therefore,

pet i t ioner Wil l ian O. Al len, as an act ive member of the board of t rustees and

execut ive director of the hospital ,  part ic lpated in the decislon to keep the

hospital  open and therefore he t twi l l fu l lyt t  fai led to col lect and pay over the

withholding taxes at issue.

F. That there is no basis in law or regulat ions to rel ieve pet i t ioner

Wil l ian O. Al len of personal l iabi l l ty for the unpaid withholdlng taxes because

New York State/City did not of fset the taxes due and owlng against the hospltalrs

Medicaid reimbursement funds. Furthermore, the Audit Divislon lras not required
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to attempt to col lect the taxes from the corporat ion before assert ing Potent ial

l iabi l i ty against a responsible off icer.

G. That the Audit  Divis ion was not required to take steps against al l

persons who uright have personal liability for unpaid withholding taxes. See

Burack  v .  U .  S .  ,  72-2  USTC t19490.

H. That an amendment to Tax Law $685(9) was added effect ive February 25,

1976 authorLzing the State Tax Conmission t ' in i ts discret ion, to waive, reduce

or compromise any penalty under this subsection.tt An examination of the

legislat ive b111 jacket for the Laws of L976, Chapter 6, which codif ied thls

anendment, reveals that the intent behind the legislation ldas to provide the

State Tax Conmj-ssion with st,atutory authority to abate the withholding

tax penalty against responsible off icers i f  the ful l  tax due and owing has been

col lected once (which previously had been administrat ive pol icy).  Therefore'

this discret lonary authori ty is not appl icable herein.

I .  Ttrat the pet i t ion of George E. Pugh is granted.

J. That the pet i t ion of Wil l ian O. Al len ls denled.

DATED: Albany, New York STATE TAX COMMISSION

MAR O 1 1985
-WG.tel-*

PRESIDENT




