
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Hunter & Gertrude Yager

for Redeterminat ion of a Def ic iency or for Refund
of NYS Personal fncome Tax under Art ic le 22 of the
Tax Law for the Years 1975 - 1978 and Nonresident
Earnings Tax under Chapter 46, Ti t le U of the
Administrat ive Code of the City of New York for
the Years 1976 through 1978

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
25 th  day  o f  Apr i l ,  7984.

State of New York ]
S S .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
25th day of Apri l ,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Hunter & Gertrude Yager,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Hunter & Gertrude Yager
517 l , rr .  Lyon Farm Dr.
Greenwich, CT 06830

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

AFFIDAVIT OF MAILING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

rLzed to 5 1
's ter 

oaths
pursuant to Tax Law sect ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Hunter & Gertrude Yager

for Redeterminat ion of a Def ic iency or for Refund
of NYS Personal Income Tax under Art ic le 22 of
the Tax law for the Years 1975 - 1978 and
Nonresident Earnings Tax under Chapter 46, Ti t le
U of the Administrat ive Code of the City of New
York for the Years 7976 - 1978.

AI'FIDAVIT OT MAIIING

State of New York ]
s s . :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
25th day of Apri l ,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Hirsch Kaplan, the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Hirsch Kaplan
405 Lexington Ave.
New York ,  NY 10174

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post" of f ice under the exclusive care and custody of the United States Postal
Service within the Stat.e of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
25 th  day  o f  Apr i l ,  1984.

t6r oaths
pursuant to Tax Law sect ion 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALB,ANY,  NEW YORK 12227

Apri l  25, 1984

Hunter & Gertrude Yager
517 Id.  Lyon Farm Dr.
Greenwich, CT 06830

D e a r  M r .  &  M r s .  Y a g e r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative 1evel.
Pursuant to sect ion(s) 690 & 1312 of the Tax law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Litigation Unit
Bui lding / f9,  State Campus
Albany, New York 72227
Phone l i  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Hirsch Kaplan
405 lexington Ave.
New York, NY 10174
Taxing Bureaut s Representat ive



STATB 0F NEI,rr Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HI]NTER AND GERTRUDE YAGER

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Art ic le 22 of the Tax law for the Years
1975 through 1978 and Nonresident Earnings Tax
under Chapter 46, Ti t le U of the Administrat ive
Code of the City of New York for the Years 1976
t h r o u g h  1 9 7 8 .

DECISION

of pet i t ioner Hunter

on days worked by Mr. Yager

Pet i t ioners, Hunter and Gertrude Yagerr sLl  l r test Lyon Farm Drive, Greenwich,

Connect icut 06830, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of New York State personal income tax under Art ic le 22 of the Tax Law

for the years 1975 through 1978 and nonresident earnings tax under Chapter 46,

Ti t le U of the Administ .rat ive Code of the City of New York for the years 1976

through 1978 (F i le  Nos .  27795 and 34086) .

A fonnal hearing was held before Dennis M. Gal l iher,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

Y o r k ,  o n  J u n e  1 4 ,  1 9 8 3  a t . 1 0 : 4 5  A . M . ,  w i t h  a l l  b r i e f s  t o  b e  s u b m i t t e d  b y

November  18 ,  1983.  Pet i t ioners  appeared by  H i rsch  Kap lan ,  c .P .A.  The Aud i t

D iv is ion  appeared by  John P.  Dugan,  Esq.  (Arno ld  M.  G lass ,  Esq. ,  o f  counser ) .

ISSUES

I. Whether pet i t ioners may

Yager 's earned income to non-New

at his Connect icut home.

attr ibute a port ion

York  sources  based
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II.  Whether petit ioners may attr ibute a port ion of petit ioner Hunter

Yager's earned income to non-New York sources based on days worked by Mr. Yager

out of New York and not at his home in ConnecticuL.

FINDINGS OF FACT

1. Pet i t ioners, Hunter Yager and Gertrude Yager,  residents of Connect icut,

t imely f i led New York State income tax nonresident returns for each of the

years 1975 through 1978, including New York City nonresident earnings tax

returns for each of the years 1976 through 1978. For each of the years at

issue, pet i t ioners al located Hunter Yager 's salary income within and without

New York by a fract ion, the numerator of which was the number of days claimed

to have been worked in New York and the denominator of which was the total

number of days claimed to have been worked, as fol lows:

Days hrorked Days Worked Total
Year in New York Elsewhere Days Lrorked

797s t66 85 257
7976 183 90  273
7977 775 80 255
1978 765 83 248

2.  0n  Decernber  1 ,  1978 and on  Apr i l  14 ,  1981,  respec t ive ly ,  the  Aud i t

Divis ion issued to pet i t ioners staLements of audit  changes f .or 1975 and 7976,

and 1977 and 1978, respect ively,  ref lect ing addit ional tax computed as due for

each of the years at issue based upon disal lowance of the aforementioned

a l loca t ion  o f  income.  as  fo l lows:

Addit ional Addit ional
Year New York State Tax New York City Tax

1975  $2 ,440 .69  g  o .
1976  3 ,465 .22  776 .69
7917  2 ,811 .30  184 .00
1978  5  , 094 .95  301  . 56

Interest ,  but  not  penal t ies,  was a lso computed for  each of  the years at  issue.
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3.  0n  Apr i l  10 ,  1979 and on  Apr i l  14 ,  1981,  respec t ive ly ,  the  Aud i t

Divis ion issued to pet i t ioners not ices of def ic iency for the years 1975 and

7976, and 1977 and 1978, respect ively,  assert ing addit ional tax due as computed

on the aforementioned statements of audit  changes, plus interest. l

4,  During Lhe years at issue, Mr. Yager was employed by Grey Advert is ing

Agency ,  Inc .  ( t 'Grey" ) ,  as  an  execut ive  v ice-pres ident  and member  o f  Grey 's

senior management.

5 .  Grey 's  o f f i ces  are  loca ted  in  New York  C i ty  and a l leged ly  a re  p rov ided

with heat ing and air  condit ioning services only between the hours of 8:00 A.M.

to  6 :00  P.M.  da i l y .  Mr .  Yager  asser ts ,  in  suppor t  o f  the  c la imed r igh t  to

al locate income based upon days worked at his home in Connect icut,  that his

dut ies and management responsibi l i t ies frequent ly required him to work beyond

the  hours  o f  8 :00  A.M.  to  6 :00  P.M.  in  o rder  to  comple te  h is  work  load.  I t  i s

asserted that Grey's off ices are rendered unsuitable to r .rork in when the noted

services are not provided, and that the cost of  extending the hours of such

services is prohibi t ive unless a large number of employees are working in the

of f i ces .  F ina l l y ,  i t  i s  asser ted  tha t  many o f  Mr .  Yager rs  c l ien t  accounts  were

internat ional accounts requir ing Mr. Yager to take business cal ls at his home

(due to t ime zone di f ferences) after working hours and on weekends.

6. In addit ion to the claimed al locat ion of days worked at home, Mr. Yager

seeks to al locate addit ional days claimed to have been worked out of New York

State and other than at his home in Connect icut.  Mr. Yager 's representat ive

prepared a l ist ing of days worked out of New York for each of the years at

1 
Put i t ioner Gertrude Yager 's name appears

a joint  return with pet i t ioner Hunter Yager.
pet i t ioner apply solely to Hunter Yager.

solely by vir tue of having f i led
Accordingly,  al l  references to
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issue ref lect ing the date, place of work and ( in most cases) the name of the

cl ient involved.2 These l ist ings were prepared from appointment books aI legedly

maintained by Mr. Yagerrs secretar ies and from various expense reimbursement

vouchers. The l ist ings indicate the fol lowing totals regarding the days sought

to  be  a l loca ted  by  Mr .  Yager :

Year
Days Worked

At Home

27>2 days
36 days
341 days
29ta days

Days Llorked
Away From Home

60! days
55 days
63 days
81 days

Total Days l{orked
0utside of New York

88 days
9I days
97r.2 days

110% days

19  75
L976
7977
1978

7. The appointment books ref lect entr ies in both pen and penci l ,  and

conta in  numerous  erasures .  The en t r ies  a re ,  in  genera l ,  very  sparse ,  w i th

reference to individual or company names but usual ly not to specif ic geographic

locat ions. A few entr ies do ref lect air l ine f l ight numbers and departure/arr ival

t imes. The expense vouchers, submitted by year but not in daity chronological

order,  are somewhat more specif ic,  usual ly indicat. ing a geographic locat ion,

dat.e and breakdown of expenses incurred. Such vouchers are signed and dated by

Mr. Yager and date stamped when paid by Grey.

B. There are, dur ing each of the years at issue, a number of days claimed

for which no expense vouchers and/or no entr ies in the appointment books could

be found. There are also inst.ances where the appointment book entr ies are

contrary to the claim of a day spent outside of New York.3 Th"".  instances,

,-  
The l ist ing for 1975 and 7976 was attached to and included

Exhibi t  "G", whi le the l ist ing for 7977 and 1,978 was attached to
as part  of  Exhibi t  rr0 'r ,  each offered in evidence at the hearing.

3 Sorn" entr ies ref lect air l ine f l ights leaving at the end of
New York.

as  par t  o f
and included

a day spent in
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total l ing 8 days in 1975, 14 days in 7976, 5 days in 7977 and 2I days in 7978,

are specif ied in Appendix rrA" attached hereto.

9. Mr. Yager did not appear and give test imony at the hearing nor was any

exp lanat ion  o f fe red  fo r  h is  absence.

CONCIUSIONS 0F IAI{/

A. That the New York adjusted gross income of a nonresident individual is

def ined by sect ion 632(a)(t)  of  the Tax Law as the sum of the net amounts of

i tems of income, gain, loss and deduct ion enter ing into his federal  adjusted

gross income, as def ined in the laws of the United States for the taxable year,

derived fron or connecLed with New York sources.

B. That sect ion 632(c) of the Tax Law provides:

" [ i ] f  a  b u s i n e s s ,  t r a d e ,  p r o f e s s i o n  o r  o c c u p a t i o n  i s  c a r r i e d  o n
part . Iy within and part ly without this state, as determined under
regulat ions of the tax commission, the i tems of income, gain, loss
and deduct ion derived from or connected with New York sources shal l
be determined by apport ionment and al locat ion under such regulat ions.I t

C. That regulat ions of the State Tax Commission in effect dur ing the

years  a t  i ssue in  per t inent  par t  p rov ided:

" . . .uny  a l lowance c la imed fo r  days  worked ou ts ide  o f  the  Sta te
must be based upon the performance of services which of necessity --
as dist inguished from convenience --  obl igate the employee to out-of-
state dut ies in the servi-ces of his employer."  ( former 20 NYCRR
131.161 cur ren t ly  renumbered as  20  NYCRR 131.17)

D. That the evidence presented does not establ ish that the services

performed by Mr. Yager at his home in Connect icut dur ing the years at issue

were services which of necessity,  as opposed to personal convenience, were

required to be performed outside of New York rather than in New York (Kitman v.

S t a t e  T a x  C o m m . ,  9 2  A . D . 2 d  1 0 1 8 ,  m o t .  f o r  I v .  t o  a p p .  d e n . 5 9  N . Y . 2 d  6 0 3 ) .

Accordingly,  Mr. Yager may not al locate any of his earned income to non-New
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York sources upon the basis of days claimed to have been worked at his Connect icut

home.

E. That with regard to al locat ion based on the days claimed to have been

worked outside of New York and not at Mr. Yager 's Connect icut home, the documents

presented support  the claim that certain days were worked outside of New York

by Mr. Yager.  However,  several  days claimed to have been worked outside of New

York were not substant iated (and in some cases were contradicted) by the

documentary evidence submitted (see Finding of Fact "8" and Appendix I 'Arr) .  fn

view of the lack of test imony by Mr. Yager,  such inconsistencies and any

ambiguit ies nust be construed against his claim. Accordingly,  the number of

days claimed to have been worked by Mr. Yager outside of New York per the

l ist ing specif ied at Finding of Fact "6" are reduced by the number of unsupported

days ref lected in Finding of Fact "8" and Appendix "4".4

F. That the al lowable number of days worked outside of New York and the

resultant f ract ions by which Mr. Yagerts income may be al located to non-New

York  sources  fo r  each o f  the  years  a t  i ssue are  to  be  rev ised as  fo l lows:

AIIowabIe Days

1975 1976 7977 7978

Days Claimed Worked
0utside of New York
(per  l i s t ing)  88 97 97, Lrob

4 
Th" evidence submitted for three dates in 7976, specif ical ly January 6,

July 7 and August 11, indicates a midday departure from New York. Absent
evidence to the contrary, i t  must be presumed that pet i t ioner l ras working
during the port ion of these days spent in New York and thus each of these days
is deemed to const i tute a day worked in New York [see 20 NYCRR 102.2(c)] .



l e s s
Di ial lowed Days Worked

at Home

Less
DiEallowed Days Llorked

Worked Away from Hone

Allowable Days Worked
Outside of New York

- 7 -

(zt'o1 (36) (34*r)

( 8 ) (14 )

A^t-=^N*

Resu l tan t  A l loca t ion  Frac t ion

L976

6058

(29"r)

(s) ( 21 )

1977 t978

255 248
Total  Days Worked

(per returns)

f ,ess
Allowable Days lCorked

Outside of New York

Days l{orked in New York

A l loca t ion  Frac t ion

1975

257

(s3)

199
198
m

273

(41 )

232

232
m

(s8)

191_

197
tis

(50 )

r88

188
m

G. That the pet i t ion of Hunter and Gertrude Yager

exLent indicated in Conclusions of Law "Etr and t tFtt ,  but

1 S

1 S

granted to the

in al l  other respects

: l  The half  day ref lected as al lowable results frorn the claim of 60L
days worked outside of New York not at Mr. Yager 's Connect icut home
(see char t  a t  F ind ing  o f  Fac t  "6" ) .  Th is  ha l f  day  is  t rea ted  here in
as a full working day, no part of which was worked within New York by
Mr. Yager,  thus result ing in 53 total  days al lowable as days worked
ours ide  o f  New York  [20  NycRR 1O2.2(c ) ] .
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denied. The Audit  Divis ion is directed to modify

accordance herewi th  and such no t ices ,  as  mod i f ied ,

the not ices of def ic iency

together with appl icable

1n

i n te res t  Lhereon,  a re  sus ta ined.

DATED: Albany, New York

APR Z 5 1984
STATE TAX COMMISSION

PRESIDENT



Month

Jan.

M a r .
A p r .
June
Aug.
D e c .

1975
E

2
3

24
1

28
3
1

20

Item:t Month
7976
E ftem*

APPENDIX ''A''

a ,
a ,
a ,
a
a ,
c
c
c

b
b
b

Jan.
Feb

M a r .

A p r .
June

JuIy
Aug.

O c t .
Nov.

6
6

25
1

L6
20
23
27
23

1
I

5
11
8
3

g
a ,  b
a ,  b
a ,  b
d
e
a ,  b
a ,  b
o ,  b
g
a r b
g
a ,  b
d

Total  Days = 8

Total Days = U

Month ley Item:k Month I!9r*
7977 1978

E
27
4

74
19
11
26
18
27
10
5
5

11
2

18
4

14
25
26
11

F e b .  7 6  c
M a r .  2 8  c
June
July

1 7 a
1 3 c

Jan.
F e b .

M a r .

May

June
July
Aug.

Sept .

O c t .
Nov.

D e c .

e
a ,
a ,
a ,
a ,
a ,
a ,
a ,
a ,
a ,
a ,
a ,
a ,
a ,
a ,
c
a ,
a ,
c

b
b
b
b
b
b
b
f
f
b
b
b
b
b

Aug.  31  a
Total  Days = l_

29
30

Total  Davs =
* Key to Items

a) no expense voucher suppl ied
b) no ent.ry in appointment book
c) ent.ry indicates plane departure at end of day spent
d) entry indicates plane department on fol lowing day
e) entry indicates plane arr ival  on preceeding day
f) entry contrary to claim of t ravel or purpose
g) entry supports midday departure with % day spent in

b
b

2L

a ,
a

in New York

New York


