
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Bernard & l i ly Wezenter

for Redetermination of a Deficiency or for Refund
of New York State and New York City Personal fncone
Taxes under Articles 22 and 30 of the Tax Law and
Chapter 46, Ti t le T of the Administrat ive Code of
the City of New York for the Years Lg76 & 1977.

AIFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of December, 7984, he served the within not ice of Decision by
cert i f ied mai l  upon Bernard & I i ly Wezenter,  the pet i t ioners in the within
proceedinSr bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Bernard & lily Wezenter
142 Kerschner Place
Fair lawn, NJ O74LO

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address se! forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
31s t  dav  o f r , 1 9 8 4 .

admin ster oaths
sec t ion  174pursuant to



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Bernard & l i ly Wezenter

for Redeterminat ion of a Def ic iency or for Refund
of New York State and New York City Personal Income
Taxes under Articles 22 and 30 of the Tax Law and
Chapter 46, Title T of the Administrative Code of
the City of New York for the Years 1976 & t977.

AFFIDAVIT OF MAITINC

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
31st day of December, 1984, he served the within not ice of Decision by
cert i f ied mai l  upon Michael Strauss, the representat ive of the pet i t ioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Michael Strauss
St rauss ,  Comas & Co.
250 Fif th Ave.
New York, NY 10001

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the Stat.e of New York.

That deponent further says that the said addressee is the representat ive
of the pet. i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
r , 7 9 8 4 .31s t  day  o f  De

administer oathsAuthori
pursuant b Tax Law sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

December 31, L984

Bernard & Lily hlezenter
142 Kerschner Place
Fair1awn, NJ 07410

Dear }{r .  & Mrs. Wezenter:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6gO & 1312 of the Tax Law and Chapter 46, Ti t le T of
the Administrat ive Code of the City of New York, a proceeding in court  to
revi.ew an adverse decision by the State Tax Comnission may be instituted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding / /9,  Suate Campus
Albany, New York 72227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Michael Strauss
St rauss ,  Conas & Co.
250 Fif th Ave.
New York, NY 10001
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

BERNARD AI'ID LILY WEZENTER

for Redetermination of a Deficiency or for
Refund of New York State and New York City
Personal Income Taxes under Articles 22 arrd
30 of the Tax Law and Chapter 46, Title T of
the Administrative Code of the City of New
York for the Years 7976 and 1977.

DECISION

Petitioners, Bernard and Lily !trezenter, 142 Kerschner P1ace, Fairlawn,

New Jersey 074L0, fiJ-ed a petition for redetermination of a deficiency or for

refund of New York State and New York City personal income taxes under Articles

22 and 30 of the Tax Law and Chapter 46, Title T of the Admlnistrative Code of

the City of New York for rhe years L976 and L977 (FLIe No. 34L96).

A fornal hearing was hel-d before Doris Steinhardt, Hearing Officer' at

the offices of the State Tax Comnission, Two t{orl-d Trade Center, New York, New

York, on June 28, I9B4 at 9:15 A.M., with alJ- br iefs submitted by August 27,

L984. Petitioners appeared by Strauss, Comas & Conpany (Michael Strauss, CPA).

The Audit Division appeared by John P. Dugan, Esq. (Wi11ian Fox, Esq., of

counse l ) .

ISSUE

Whether the Audit Division properl-y di.sal-l-owed 1"1r. Wezenterrs deduction

losses fron the partnership Lee and Wezenter, on the ground that the activitLes

the partnership did not constitute a trade or business.

of

o f
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FINDINGS OF FACT

1. For the years 1976 and 1977, Bernard and Lily Wezenter, then residing

at 27L5 Grand Concourse, Bronx, New York, filed joint New York State Incone Tax

Resident Returns with Nehr York City Personal Incone Tax. (Mrs. Wezenter is a

party to this proceeding so1e1y as the result of fil ing such joint returns with

her husband; therefore, the term "petltioner" sha11 hereinafter refer only to

Mr. Wezenter.  )

2. On January 22r 19B1, subsequent to the conduct of an examination of

petitioner's personal and business books and records, the Audit Division issued

to Mr. Wezenter a Notice of Deficiency, asserting New York State and New York

City personal income taxes due for the years L976 ar.ld L977 in the conbined

amount of $7 r6L8.45, plus interest. As the result of a pre-hearing conference

heJ-d, the Audit Division reduced the adjustments to taxable income and the

def ic iencies asserted, to the anounts set forth be1ow.

N.Y.S. taxable incone reported
Add: adjustments
Corrected taxable i-ncome

N . Y .  S .  t a x
Tax surcharge of 2+% (1976 only)
N . Y .  C .  t a x
Total tax due
Less: tax shown on return
Additional personal income taxes

1976
$Is[7s.a2
2L,37r .42

$36 ,841  .84

$  3 ,836 .28
95 .9 r

L , r84 .20
3Triffie

(  1  , 265 .30 )
$  3 ,851 .09

L977
$1e;6r. oo

$29,874.95

$  2 ,79L .24

884.62
ffi66

(  I  , 876 .00 )
$  1 ,799 .86

There is onl-y one adjustment which remains in dispute: the Audlt Divj-sionts

disallowance of petitioner's deduction of losses fron the partnership Lee and

Wezenter, on the ground that the activities of the partnership did not constitute

a trade or business. For federal, New York State and New York City purposes,

petitioner deducted losses it L976 arrd 1977 in the respective amounts of $12 'L23.55

a n d  $ 9 , 5 0 1 . 0 0 .
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3. From sometine priox to L967 through approxinately 1974, petitioner was

an enployee of Ace Packing Conpany ("Ace"), a New York partnership engaged in

the wholesale meat business. In general ,  pet i t loner worked fron 3:00 A.M. to

L:00 P.M. f ive days per week and earned a salary of approxinateJ-y $131000 per

year. In or about L975, petitioner becane a five-percent partner in Ace; his

federal schedule E (Supplemental Incone Schedule) fox L976 reflects his distrt-

but ive share of Lncome fron Ace for such year as $281363.44,I  His partnership

interest thereafter gradually increased to its present l-evel of 35 percent.

4. In January, L967, petitioner and one Jin G. Lee forned the partnershlp

of Lee and Wezenter for the purpose of breeding and racing harness horses. At

that tine, as above-stated, petitioner was ernployed by Ace. Mr. Lee, a man of

considerable business experience, owned and operated several restaurants in New

Jersey. Petitioner hoped to become an entrepreneur and with Mr. Lee, to engage

ln horse breeding and racing on a full-tine basis.

5. Lee and Wezenter maintained a checking account for the payment of

partnership expenses and retained a certified public accountant to keep the

partnershl-p books and prepare its tax returns.

6. In 1969, Lee and I'Iezenter purchased a co1t, "Mereury King", which

received the 1969 Harness Horse Breeders of New York State, Inc. award for

outstanding two-year-old trotti-ng colt ln the New York Sire Stakes program'

and which generated approximately $120,000 in winnings during 1969 and 1970.

This initial success provided the inpetus for Messrs. Lee and Wezenter to

continue their activities and also to make substantial investments in the

partnership (sone investments nade possible by borrowings).

1 
Neither party offered in evldence petitionerrs federal schedule E filed

f o x  L 9 7 7 .
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7. The federal partnership returns of incone of Lee and Wezenter for the

years 1969 and 1970 show gross profits for such years in the respective amounts

of $111680 and $41325, ordinary income for 1969 in the anount of $2 1697, arrd

ordinary loss for 1970 in the amount of $1 r7L2. For al-l subsequent years until

the ternination of the partnership in 1982, Lee and Wezenter sustained losses.

8. Lee and !{ezenterts federal partnership return fox L976 discloses that

the partnership owned four horses during that year: "Mercury King", "Scots

Prlze", "Leslie Eden" and "Go1d Wa11". "Go1d Wa11" was acquired during February,

1976 at a cost of  $101000. Other relevant amounts from the return are set forth

below.

*Not all expenses cl-ained are shown.

The partnership showed an ordinary loss for the year of $241247.I0.

The 1977 federal partnership return indicates that Lee and Wezenter owned

eleven horses during a portion or the entirety of that year: "Mercury KLng",

"Bettys PtLze" (so1d on May 2, 1977),  "Lesl ie Eden" (sol-d on March 10, L977),

"Go1d Wa11", "Berkshire Gir1",  "Barbara's Gir1",  "Great Jeff"r2 "rr t"  Lucky

Streak"12 "Wirrrr ing Sal ly"12 "C"r.et  C"2 (so1d on June 7, Ig77) and "Bood1es"2

(sol-d on December 15, L977).  Relevarrt  amounts fron the return are set forth

be1ow.

Gross receipts (winnings)

Expenses*
Stud fees
Stake fees
Veterinarlan
Training

$5 t , 722 .6L

$  3 ,000 .00
4 ,020 .00
2 ,L29 .50

59 ,081  . 50

other horses owned by Lee and l{ezenter and no
them.

2 Th"".
depreciation

were offspring
was clained as

of
to
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Race winnings
Gains from sales of horses

Expensesx
Training
Veterinarian
Trimning and shoeing
Harness repairs and supplies
Feed and board
Groom expenses

*Not all expenses clained are

The partnership showed an ordinary loss for 1977

9. Lee and Wezenter boarded i ts horses at

$40,  960
L4,954

$16 ,298
4 ,577
2 ,197
4,020

L5,r22
1  1  , 014

shown.

o f  $19 ,001 .

various farns situated ln New

York, New Jersey, Pennsylvanla and Florida.

10. In support of his position that Lee and Wezenter conducted its breeding

and racing activities as a regular business, petitioner points to the considerable

amounts of tine both he and Mr. Lee devoted to the partnership; petitioner spent

most weekday afternoons and weekends supervising and nanaging the trainers,

veterinarians and farms. Petitioner further asserts that during the years ln

question, he could i11-afford the losses suffered by Lee and Wezenter, nany of

which l-osses were met through personal borrowings.

CONCLUSIONS OF LAW

A. That the precise issue presented is whether Lee and Wezenterrs horse

breeding and racing operat ion rras an "act iv i ty. . .not engaged ln for prof i t"

within the neaning of Internal Revenue Code section 183(a). If the activity

was not engaged in for profit, then no deduction attributable to the actlvity

is pernitted except as otherwj.se provided by Code section 183(b). The deter-

mination of whether a taxpayer engages in a particular activity with the purpose

and intention of realizing a profit rests upon an exanination of all the factg

and c i rcuns tances  lT reas .  Reg.  S  1 .183-2(b) ] .
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B. That on balance, the evidence presented establ-ishes that Lee and

Wezenter continued its activities with a bona fide intention and expectation

of naking a profit. The partnership naintained separate books and records and

a separate checking account for the paynent of expenses; utl-1ized the servlees

and advice of veterinarians and professional trainers regarding breeding and

racj-ng; and in 1977, actually acquired five new horses through breeding. (See

Engdahl-  v.  Cornnr. ,  72 T.C. 659.) Pet i t ioner aspl-red to make these act iv l t ies

his full-tine vocation. Fina11y, this is hardly the case of a taxpayer whose

ain is to reap tax benef i ts fron "hobby losses" (see Golanty v.  Conmr. ,  72 T.C.

411);  the losses from Lee and Wezenter offset pet i t ioner 's salary fron Ace but

were nonetheless ill-afforded and not easily borne.

C. That the petition of Bernard and Ll1y Wezenter is granted, and the

Notice of Def ic iency, issued on January 22, 1981 and subsequent ly adjusted, is

cancel]-ed.

DATED: Albany, New York

DEC 31 1984

STATE TAX COMI'flSSION


