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STATE OF NEII YORK

STATE TAX COMMISSION

fn the l lat ter of  the Pet i t ion
o f

Joseph Weissman & Anna Weissman (Deceased)

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal Income Tax and
Unincorporated Business Tax under Articles 22 and
23 of the Tax Law and New York City Personal fncome
Tax under Chapter 46, Ti t le T of the Administrat ive
Code of the City of New York for the Years 1977,
1978 and 7979.

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

AFFIDAVIT OF MAIIING

State of New York ]
S S .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
9th day of November, 1.984, he served the within not ice of Decision by cert i f ied
mai l  upon Joseph l^/eissman & Anna hleissman (Deceased),  the pet i t ioners in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Joseph Wei.ssman & Anna I'/eissman (Deceased)
245-03 149rh Rd.
Rosedale, NY 71422

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

sa id  add ressee  i s  t he  pe t i t i one r
said wrapper is  the last  known address

Sworn to before me this
9th day of November, 1984.

Authorized to in is ter  oaths
pursuant to Tax Law sect ion 774



STATE OF NET,/ YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Joseph Weissman & Anna Weissman (Deceased)

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal Income Tax and
Unincorporated Business Tax under Art ic les 22 and
23 of the Tax law and New York City Personal fncome
Tax under Chapter 46, Ti t le T of the Administrat ive
Code of the City of New York for the Years 19j7,
1978 and 1979.

AFFIDAVIT OF MAIIING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of November, 1984, he served the within not ice of Decision by cert i f ied
mail upon Meyer Goldman, the representative of the petitioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Meyer Goldman
Goldman & Goldman
772-27 Hi l ls ide Ave.
Jamai.ca, NY 11432

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me th is
9th day of  November,  1984.

Authorized
pursuant to

to adni
Tax law sec t ion  174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 9, 1984

Joseph Weissman & Anna Weissman (Deceased)
245-03 149rh Rd.
Rosedale, NY 11422

Dear  Mr .  Weissman:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690, 722 & 1312 of the Tax law and Chapter 46, Ti t le T
of the Administrat ive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice law and Rules, and must be corunenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
traw Bureau - l i t igat ion Unit
Bui lding l l9,  State Campus
Albany, New York 72227
Phone l l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Meyer Goldman
Goldman & Goldman
L72-2 I  l l i l l s ide  Ave.
Jamaica ,  NY 11432
Taxing Bureaurs Representat ive



STATE OF NEI,\I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

J0SEPH IIEISSMAN AND ANNA I'/XISSMAN (DECEASED)

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
and Unincorporated Business Tax under Art ic les
22 and 23 of the Tax Law and New York City
Personal fncome tax under Chapter 46, Ti t le T
of the Administrat ive Code of the City of New
York for the Years 7977 ,  1978 and 7979.

Whether an adjustment

pet i t ioner Joseph Weissman

Peti t ioners, Joseph l{eissman and Anna Weissman, 245-03 749th Road, Rosedale,

New York 11422, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of New York State personal income tax and unincorporated business tax

under Articles 22 and 23 of the Tax Law and New York City personal income tax

under Chapter 46, Ti t le T of the Administrat ive Code of the City of New York

fo r  the  years  7977,7978 and L979 (F i le  Nos.  36546,36947,36942 and 36943) .

A smal l  c laims hearing was held before AI len Caplowaith, Hearing Off icer,

at the off ices of the St.ate Tax Commission, Two World Trade Center,  New York,

New York ,  on  January  \2 ,  1984 a t  9 :15  A.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by

February 12, 1,984. Pet i t ioner Joseph lr le issman appeared with Meyer Goldman,

C.P.A.  The Aud i t  D iv is ion  appeared by  John P.  Dugan,  Esq.  (Anne Murphy ,  Esq. ,

o f  c o u n s e l ) .

ISSUE

DECISION

attr ibut ing addit ional unreported business income to

was proper .
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FINDINGS OF FACT

1. Pet i t . ioners, Joseph Weissman and Anna l{eissman, t imely f i led a joint

New York State fncome Tax Resident Return (with New York City Personal Income

Tax)  fo r  each o f  the  years  1977 ,  1978 and 1979.  0n  each o f  sa id  re tu rns ,

Joseph Weissman (hereinafter pet i t ioner) reported business income derived from

his act iv i t ies engaged in as a medal l ioned taxicab owner and operator as

f o l l o w s :  1 9 7 7  -  $ 9 , 8 0 3 . 0 0 ,  7 9 7 8  -  $ 1 0 , 9 9 9 . 0 0 ,  7 9 7 9  -  $ 9 , 9 9 0 . 0 0 .  P e t i t i o n e r

f i led an unincorporated business tax return for each year at issue herein.

2. 0n September 15, 1981, the Audit  Divis ion issued two (2) statements of

audit  changes to Joseph Weissman and Anna Weissman. One such statement,  which

was issued to both Mr. and Mrs. l {eissman, recomputed their  New York State and

City personal income Laxes for the years aL issue based on adjustments for

I t a d d i t i o n a l  i n c o m e r r m a d e  e a c h  y e a r  a s  f o l l o w s :  7 9 7 7  -  $ 1 5 , 7 3 4 . 0 0 ,  7 9 7 8  -

$ 1 0 ' 7 8 5 . 0 0 ,  1 9 7 9  -  $ 1 1 , 8 1 2 . 0 0 .  S a i d  a d j u s t m e n t s  w e r e  m a d e  a s  t h e  r e s u l t  o f

a f ie ld audit  conducted. The second statement,  which was issued solely to

pet. i t ioner Joseph Weissman, incorporated said adjustments for the purpose of

recomputing unincorporated business tax.

3. Based on the above, four (4) not. ices of def ic iency were issued against

Joseph Weissman and Anna Weissman as fol lows:

a

b

c

Date of
Issuance

January 22

January 22

March 30,

, 7982

, 7982

1982

1982

Years

7977,  7978

7977 ,  1978

r979

1977,  rg78
and 1979

Taxes Asser ted

New York State personal
income tax
New York City personal
income tax
New York State and New
York City personal
income tax
unincorporated business
tax

Total  Tax
Defic iency

$2 ,056 .76

$  708 .89

$1 ,148 .15

$1 ,851 .24
d -  March  30 ,
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4. Negl igence penalt ies were asserted on each of the aforestated not ices

of def ic iency pursuant to sect ions 585(b) and 722(a) of the Tax law and sect ion

T46-185.0(b) of Chapter 46, Ti t le T of the Administrat ive Code of the City of

New York .  In te res t  was  a lso  asser ted  on  each o f  sa id  no t ices .

5. On February 18, 1981, Joseph Weissmao and Anna l le issman executed a

consent form extending the period of l imitat ions for assessment with respect

to their  1977 returns to Apri l  15, L982. Said consent was val idated by the

Audit  Divis ion on February 20, 1981.

6. The f ield audit  adjustments for "addit ional income" v/ere determined

through use of an indirect method of income reconstruct ion. The rnethod used

herein was the cash avai labi l i ty analysis method. Said adjustments were

computed pursuant to such method as fol lows:

r977

t t C a s h  I n :
Gross Income
[ reduced by  cos t  o f  goods  so ld ]
Net Loans
Total  Avai lable

$21,o4o .0o
14,411..0A

$35.451-_00

30 ,690 .  oo
2 ,853 .  00
3 ,342.40

$36J85-_qq

( $  1 ,434 .00 )
14 ,300 .  00

$15,234.00

r978

$22 ,560  . 00
7  , 652 .00

s30 .212 .  00

$25,926 .00
506 .00

3 , t47  .00
se9-5J9-_0A

( $  643 .00 )
_11 ,000 .00
$11 ,643 .00

$20,290.00
9 .  145  . 00 ,

iE-_445--A!'

1.979

Cash Out :
Deposits to Checking Account
Deposits to Savings
Business Expenses Paid in Cash
Total  Out

Cash Avai lable/Short
Cash requ i red  fo r  food,  ren t ,  e tc .
Understatement of fncome
Less: Reimbursements from son for

checks to newspaper route

$27 ,649 .00

3 ,825  .00
$31*414,-00

($  2 ,029 .00)
11 ,610 .00

$  13  ,639  .  00

7. Review of the computat ions incorporated

analysis shows that the Audit  Divis ion erred in

short"  for 1978. Said analysis shows a shortage

into the cash avai labi l i tY

computing the "cash avai lable/

o f  $643.00 .  However ,  the

858 .00

Tota l  ava i lab le  fo r  7979 was overs ta ted  by  $10.00 .
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to ta l  ava i lab le  o f  $30,272.00  less  the  to ta l  cash ou t  o f  $29,579.00 ,  p roper ly

y ie lds  remain ing  cash ava i lab le  o f  $533.00 .  Accord ing ly ,  the  Aud i t  D iv is ionrs

ad jus tment  fo r  ' radd i t iona l  income"  fo r  1978 was overs ta ted  by  $1  r276.00 .

B. During the years at issue, pet i t ioner borrowed several  thousand

dol lars from credit  unions. The loans he took v/ere constant ly renegot iated.

Since he was experiencing f inancial  di f f icul t ies, he engaged an attorney,

Mr. Oscar KaLz, to manage his f inancial  af fairs.  Pet i t ioner turned over a

port ion of his business receipts and aII  of  his loan proceeds to l l r .  Katz.

l f ' .  Katz, in turn, used this money to pay certain expenses for pet i t ioner

and make payments against pet i t ionerts loans. Any remaining money was then

returned to pet i t ioner by check or in the form of cash. Memoranda of

account ing  were  issued to  pe t i t ioner  on  a  per iod ic  bas is .

9. The amounts the auditor credit .ed pet i t ioner as "cash in" for "net

Ioans t t  were  based on  her  ana lys is  o f  pe t i t ioner ts  loan documents .  Dur ing  the

hearing, the auditor test i f ied that subsequent to the issuance of the not i .ces

of def ic iency, she real ized that the amounts credited for t 'net loans" were

overstated. Based on her recomputat ion, she test i f ied that the i tems designated

I 'net loans" should properly consist  of  aI I  money returned to pet i t ioner by

l { r .  Ka tz .  Sa id  amounts ,  she  contended,  were  $14,974.00  (1977) ,  $31275.00  (1978)

a n d  $ 5 , 6 0 0 . 0 0  ( 1 9 7 9 ) .

10. Subsequent to the hearing, pet i t ioner submitted documentat ion from

Mr. Katz which establ ishes that the total  money reLurned Lo pet i t ioner each

y e a r  w a s  $ 7 4 , 9 7 3 . 5 4  ( 7 9 7 7 ) ,  $ 3 , 2 7 4 . 6 8  ( 1 9 7 8 )  a n d  $ 5 , 6 0 0 . 0 0  ( 1 9 7 9 ) .  T h e s e

amounts t ie into those which the auditor c laims to be correct.

11. Al though the auditor c laimed that "cash in 'r  credited to pet i t ioner on

the cash avai labi l i ty analysis was overstated, the Audit  Divis ion did not nake

c la im to  asser t  a  g rea ter  de f ic iency .
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12. The ' rcash out* port ion of the cash avai labi l i ty analysis was not

disputed by ei ther party to the proceeding.

13. Pursuant to the auditorts schedule of cash l iv ing expenses, pet i t ioner

was c red i ted  w i th  a  cash expend i tu re  dur ing  7977 o f  $41000.00  fo r  h is  son 's  Bar

Mitzvah. Although pet i t ioner al leged that said amount is grossly overstated,

no evidence, documentary or otherwise, was submitted to establ ish wherein said

assigned amount r,r'as erroneous.

74. Anna Weissman was not engaged in an unincorporated business during the

years  a t  i ssue here in .

CONCI,USIONS OF IAId

A. That the total  avai lable cash for each year at issue should properly

be computed as fol lows:

r977

Gross Income
Money returned to pet i t ioner

by Mr. KaLz
Total  avai lable cash

$21 ,040 .  oo

B. That the total  avai lable cash for 1978 and 7979 was overstated in

the cash avai labi l i ty analysis.  As such, the adjustments for rraddit ional

incomerr and the def ic iencies ar is ing therefrom {,rrere understated. The total

avai lable cash for I977 was understated by $562.54 and the def ic iencies

aris ing therefrom were overstated.

C.  That  sec t ion  689(d) (1 )  o f  the  Tax  law prov ides  tha t :

" I f  a taxpayer f i les with the tax commission a pet i t ion for
redeterminat ion of a def ic iency, the tax corunission shal l  have power
to determine a greater def ic iency than asserted in the not ice of
def ic iency and to determine i f  there should be assessed any addit ion
to tax or penalty provided in sect ion six hundred eighty-f ive, i f
c la im there for  i s  asser ted  a t  o r  be fore  the  hear ing . "

Sec t ion  722(a)  o f  the  Tax  law incorpora tes  sec t ion  689(d) (1 )  in to

Art ic le 23 for uni-ncorporated busi-ness tax purposes.

1978

$22 ,560  . 00

L979

$20 ,290 .00

5  , 600 .  o0
s2s .890.  00
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Sect ion T46-789.0(d)(1) of the Administrat ive Code of the City of New

York  is  v i r tua l l y  iden t ica l  to  sec t ion  689(d) (1 )  o f  the  Tax  Law.

D. That since the Audit  Divis ion made no claim for assert ion of a greater

def ic iency based on the overstatement of total  avai lable cash for 1978 and

1979, the State Tax Commission cannot determine a greater def ic iency within the

meaning and intent of  sect ions 689(d)(1) and 722(a) of the Tax Law and sect ion

T46-189.0(d) ( f )  o f  the  Admin is t ra t i ve  Code o f  the  C i ty  o f  New York .

E. That the credit  due pet i t ioner based on the mathematical  error made in

computing the cash avai labi l i ty analysis for 1978 (see Finding of Fact rr7rr ,

supra) is of fset.  by the erroneous understatement of the "addit ional income"

adjustment made for said year.

F. That the Audit  Divis ion is directed to recompute the personal income

tax and unincorporated busi-ness tax def ic iencies for 7977 using the correct

ava i lab le  cash amount  o f  $361013.54  as  no ted  in  Conc lus ion  o f  Law t tA t ' ,  supra .

G. That pet i t ioner Anna Weissman's name is to be removed from Notice of

Def ic iency i ldrt  (Finding of Fact "3",  supra) since she was not engaged in an

unincorporated business during the years at issue herein.

H.  That  except  as  p rov ided in  Conc lus ions  o f  Lawt tF t tand "Gt t ,  supra ,  the

pet i t ion of Joseph Weissman and Anna hleissman (deceased) is denied and the four

(4) not ices of def ic iency issued January 22, 1982 and March 30, 1982 are

sustained, together with the negl igence penalty and such addit ional interest as

may be lawful ly owing.

DATED: Albany, New York STATE TAX COMMISSION

NOv 0 e 1gg4


