
STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Lewis  Weiss

for Redeterminat ion of a Def ic iency or Revision
of a DetenninaLion or Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
197 4 .

AT'FIDAVIT OF MAIIING

State of New York J

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
2nd day of May, 7984, he served the within not ice of Decision by cert i f ied mai l
upon Lewis ldeiss, the pet i t ioner in the within proceeding, by enclosing a true
copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

lewis Lreiss
c /o  Thomas S.  Car les
570 W. Mount Pleasant Ave.
Livingston, NJ 07039

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and cuslody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet. i t ioner
herein and that the address set forth on said \ , rrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
2nd day of May, 1984.

atLze t o a is te r  oa ths
pursuant. w sec t ion  174



STATE OF MW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

lewis Weiss

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
197 4 .

AFFIDAVIT OF MAITING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
2nd day of May, 7984, he served the within not ice of Decision by cert i f ied mai l
upon Thomas S. Carles, the representat. ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
vrapper addressed as fol lows:

Thomas S. Carles
570 lt7. Mount Pleasant Ave.
tr iv ingston, NJ 07039

and by depositing
post off ice under
Service within the

That deponent
of the pet i t ioner
Iast known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal
State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to
2nd day

before me this
o f  May,  7984.

to admini
Tax Law

Authorized r  oa t
pursuant to Sect ion  174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

l{ay 2, 1984

Lewis l {eiss
c /o  Thomas S.  Car les
570 W. Mount Pleasant Ave.
Livingston, NJ 07039

Dear  L I r .  Weiss :

P1ease take not ice of the Decision of the State Tax Cornrnission enclosed
herewith.

You have now exhausted your right
Pursuant to sect ion(s) 690 of the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of the State of New
date  o f  th is  no t ice .

of review at the administrat ive leveI.
Tax law, a proceeding in court  to review an
Commission may be inst i tuted only under

Law and Rules, and must be commenced in the
York, Albany County, within 4 months from the

fnquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Bui lding i i9,  State Campus
A1bany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Thomas S. Carles
570 I{ I .  Mount Pleasant Ave.
Livingston, NJ 07039
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

LEWIS WEISS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Articj.e 22
of the Tax Law for the Year 1974.

Pet i t ioner,  Lewis tr{eiss, c/o Thomas S.

Avenue, Livingston, New Jersey 07039, f i led

def ic iency or for refund of personal ineone

for the year 1974 (Fi le No, 31549).

DECISION

Carles ' 570 West Mount Pleasant

a pet l t ion for redeterminat ion of a

tax under Art ic le 22 of the Tax Law

the Audi t  Div ls ion lssued a Statement  of  Audl t

wi te,  Roberte,  which conta lned the fo l lowing

A formal hearing was held before James Hoefer,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Tvo World Trade Center,  New York, New

York ,  on  March  7 ,  1983 a t  1 :30  P.M. ,  w i th  a l l  b r ie fs  to  be  subn l t ted  by  Ju ly  26 ,

f983. Pet i t ioner appeared by Thomas S. Carles, Esg. The Audit  Divis ion

appeared by Paul B. Coburn, Esq. ( Irv ing Atkins, Esq.. ,  of  counsel) .

ISSUE

Whether, during L974, petitioner was douriciLed in New York and ei-ther

maintained a permanent place of abode in New York, maintained no permanent

place of abode elsewhere, or spent in the aggregate more than 30 days in New

York, and was thus a resident individual under Tax Law sect ion 605(a) (1).

FINDINGS OF FACT

1.  On January  16 ,  1980,

Changes to pet i t ioner and his

explanat ion:
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"A search of our f i les fai ls to show a New York State income tax
return f i led under your name or social  securi ty number. Therefore'
your New York State income tax return ls est imated pursuant to New
York State Income Tax Law.rr

Pena l t ies  were  a lso  lmposed pursuant  to  sec t ions  685(a) (1 )  and (a ) (2 )  o f  the

Tax Law.

On July 24, 1980, the Audit  Divis ion issued a Not ice of Def ic iency to

Lewis and Roberte Weiss inposing personal income tax of $10,344.05'  plus

p e n a l t y  a n d  i n t e r e s t  o f  $ 9 , 5 3 2 . 6 1 ,  f o r  a  t o t a l  a m o u n t  d u e  o f  $ 1 9 1 8 7 6 . 6 6 .

2. At the hearing, i t  was st ipulated by the Audit  Divis ion and pet i t ioner 's

representat ive that Roberte hlei .ss is not a party to the pet i t ion and that her

name is to be removed from the Not ice of Def ic iencv.

3. A copy of Forn 1040, U.S. Individual Income Tax Return for L974'

lndicated the followlng name and address: Lewis and Roberte Weiss, LL7 Union

St. ,  Pal isades, NJ 07650. Attached to the return lsas a copy of an Internal

Revenue Service Income Tax Audit Change with the same names and address showl-ng

an adjustment to income - additional "DISC" income. This adjustment was

related to Aeromet Internat ional,  Inc. which f i led Form 1120-DISC, Domestlc

Internat ional Sales Corporat i -on Return. The return indicated pet i t ioner '  Lewis

l i le iss, as a shareholder and his address as Spring Val ley, New York.

4. Pet i t i -oner and his wife were domlci l iar ies and resi-dents of New York

State unt i l  1970. In March, 1970, Lewis Weiss accepted a posit ion as sales

manager of Aerospace Metals,  Inc. of  Azusa, Cal i fornia, at  their  Connect icut

off ice. He and his fani ly moved to Connect icut.  He and his wife f i led a

joint New York Stat,e Income Tax Nonresident Return for 1970 on which they

indicated that they were residents of New York State from January 1, 1970 to

March 31, 1970 and indi-cated thelr  address as 93 Towne House Road, Hamden

Connect icut.
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5. Due to poor busl-ness condit lons, Aerospace Metals,  Inc. c losed i ts

Connect icut of f ice on August 31, 1971 and Mr. Weisst employment was terminated.

In September, L97L, he accepted a posit ion with KLM Metals Co.,  Inc. of  Plainview,

N.Y. at their  Branford, Connect, ieut of f ice. He was employed by KLM Metals Co. '

Inc. unt i l  March, 1972 vhen they closed theLr branch off ice. Pet i t loner and

his wife filed a New York State Income Tax Nonresident Return for L972 which

indl-cated their  home address as 128 Blackwood Lane, Stamford, Connect icut.

6.  Pet i t ioner and his wife f i led a joint  U.S. Individual Incone Tax

Return for 1973 indlcat ing thelr  address as 37 Crabapple, Stamford, Connect icut.

7.  In 1974, Mr. I ' Ie iss moved from Stamford, Connect icut to New Jersey

where he started a business cal led Aeromet,  Inc. which was located at 117 Unlon

Street,  Pal i .sades Park, New Jersey. Mr. Weiss resided at 1174 Union Street,

Pal isades Park, New Jersey. Pet i t ionerrs residence consisted of a two-story

gambrel-roofed house whi le the business off ice r^ras an attached one-story

f lat-roofed bui lding.

8. At the same time that Lewis Weiss moved from Connecticut to New

Jersey, Roberte Weiss and the chi ldren moved from Connect icut to Spring Val ley,

New York. Separate residences trere establ ished and maintained since pet i t ioner

and hi-s wlfe were experienclng mari tal  di f f icul t ies. On June l ,  L974, a

residence was purchased in the joint  names of Lewis and Roberte tr Ieiss at 10

Renfro Road, Spring Val ley, New York. This resl-dence was joint ly held due to

the fact that pet i t ionerrs attorney advised hiur that i f  the house was reglstered

solely in Mrs. l le isst name, he would in effect give his wife a substant ial

asset before property sett lement negot iat ion or a sui t  for divorce began.

Pet i t ioner never resided in the house on Renfro Road.



9 .  Pe t i t i one r f  s

f rom the point  of  Mr.

presently j.nvolved in

DATED: Albany, New York

MAY 0 2 1984

-4-

marr iage has been the subject of  a

Weiss I  departure from Connect icut

divorce proceedlngs lnst i tuted in

de facto separat ion

Ln L974.  Mr .  Weiss  i s

New Jersey.

CONCLUSIONS OF LAW

A. That a resident lndividual means an indlvidual who Ls domicLled in

this state, unless he maintains no permanent place of abode in this state'

maintains a permanent place of abode elsewhere, and spends in the aggregate not

more than thir ty days of the taxable year in this state (seet ion 605(a) (1) of

the Tax Law).

B. That ordinari ly a wifers domici le fol lows that of  her husbandr but i f

they are separated in fact she may, under some circumstances, acquire her own

separate domici le,  even though there be no Judgnent or decree of separat lon [20

N Y 0 R R  r 0 2 . 2 ( d )  ( s ) 1 .

C. That pet l t ioner,  Lewis Weiss, and Roberte Weiss were separated in fact

and he was not a resident individual of New York State within the meaning and

in ten t  o f  sec t ion  605(a) (1 )  o f  the  Tax  Law.

D. That the pet i t ion of Lewis lJeiss is granted and the Not ice of Def ic ieney

dated JuLy 24, 1980 is cancel led.

STATE TAX COMMISSION

PRESIDn{T


