
STATE OF NEW YORK

STATE TAX CO}O{ISSION

In the Matter of the Pet i t ion
o f

Norman & Sondra Waxman

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
7 9 7 8 .

AFFIDAVIT OF MAIIING

State of New York ]
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
2nd day of May, 7984, he served the within not ice of Decision by cert i f ied mai l
upon Norman & Sondra Waxman, the petitioners in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Norman & Sondra Waxman
7 Emerson Rd.
Brookv i l le ,  NY 11545

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the petitioner
forth on said wrapper is the last known address

Sworn to before me this
2nd day of May, 1984. ,7, ,' /'

to adm
Tax law



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Norman & Sondra l{axman

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 8 .

AFT'IDAVIT OF MAIIING

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comurission, that he is over 18 years of age, and that on the
2nd day of May, 7984, he served the within not ice of Decision by cert i f ied nai l
upon S. George Greenspan, the representat ive of the pet i t ioners in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

S. George Greenspan
580 Sylvan Ave.
Englewood Cl i f fs,  NY 07632

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet. i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
2nd day of May, 7984.

e,
thori to adm ster oaths

sec t ion  174pursuant



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

tlay 2, 1984

Norman & Sondra l{axman
7 Ernerson Rd.
Brookv i l le ,  NY 11545

Dear Mr. & Mrs. Waxman:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany Courrty, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone / l  (518) 457'2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
S. George Greenspan
580 Sylvan Ave.
Englewood C1iffs, NY 07632
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

NORMAN I,iIA)O{AN AND SONDM WA)O{AN

for Redeterminat, ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Year 1978.

DECISION

Petitioners, Norman Wa:<nan and Sondra Waxman, 7 Emerson Road, Brookville,

New York 11545, f i led a pet i t ion for redeterminat lon of a def icLency or for

refund of personal income tax under Article 22 of the Tax Law for the year 1978

(Fl]-e No. 32678) .

A snall cl-ains hearing was held before A1len Capl-owalth, Hearlng OffLcer,

at the off ices of the State Tax Consrission, Two I ' Ior ld Trade Center,  New York,

New York, on September 28, 1983 at 10:45 A.M., with al l  br lefs to be subnLtted by

October 17, 1983. Pet i t ioners appeared by S. George Greenspan, C.P.A. The

Audit  Divis ion appeared by John P. Dugan, Esq. (Pau1 Lefebvre, Esq.,  of  counsel) .

ISSUE

Whether the Audit  Divls ion properly recalculated pet i t ionerrs al locat, lon

of wage income to New York State sources disallowing eleven (11) days cl-ained by

petitioner Norman Wa:<nan as having been worked outsLde the St.ate.

FINDINGS OF FACT

1. Petitioners hereln, Norman Waxman and

York State resident and nonresident Lncome tax

Sondra Waxman,l tir"ly flled New

returns for the year 1978.

I 
Sondr" Waxman is invol-ved in this proceeding due solely to the fil lng of

joint  tax returns wl- th her husband. Accordingly,  the use of the term pet l t ioner
hereafter shal-l refer solely to Norman lJa:<man.
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Pet l t ionerts nonresident return covered the period January 1, 1978 to August 31'

1978, whi le his resident,  return \ i ras for the period September 1, 1978 to December 31,

L978. 0n the nonresident return, pet l t ioner al located a port ion of the wage

income he received from the Corsonna Corp. to sources within and without New

York State based on a percentage determined by placing the days worked wlthln

New York State over total  worklng days. For the year 1978 pet i t loner clained

he was due a refund ln the amount of $3,338.00.

2. The Audit  Dlvls ion dld not process the refund as requested by pet i t ioner

on his 1978 return, elect ing to f i rst  quest ion pet i t ioner concerning hls

clalmed allocatlon of the wage income received from the Corsonna Corp. As the

result of its examination, the Audit Division issued a Statement of Refund

AdJustment to pet i . t ioner whereln he was al lowed a refund of $2r360.37'  plus

in te resc  o f  $86.30 ,  fo r  a  to ta l  re fund o f  $2 ,446.67 .  On the  a fo rement loned

Statement the Audit Division made several adJustments to the computation of

pet i t ionerrs 1978 New York State personal income tax Llabi l l ty,  of  which

pet,itioner cont,ests only the dlsallowance of eleven (11) days as days worked

outside New York State in the allocation of Corsonna Corp. wage income to New

York State sources. On November 24, 1980, the Audit  Dlvis ion issued a formal

not l-ce to pet i t loner advislng that his claimed refund of $3,338.00 was al lowed

in the amount of $2,446.672 and dlsal lowed in the amount of $891.33.

3. Effect ive May 1, L978 and through the end of said year '  pet i t loner l tas

employed by the Corsonna Corp.,  a furni ture manufacturer with off ices in New

York State and factor ies in North Carol ina and Mississippl.  From January 1,

1978 unt i l  August 31, 1978, pet i t , i -oner was a nonresident of New York State

2 
th. Audlt Divislon erroneously

amount of the refund allowed Ln the
re fund o f  tax  was $21360.37  and the
( $ 3 , 3 3 8 . 0 0  -  $ 2 , 3 6 0 . 3 7 ) .

included both the tax and interest as the
not lce dated November 24, 1980. The actual
correct refund deniaL should be $977.63
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reslding at 104 Bowen Street,  Providence, Rhode Island. Pet i t ioner '  on September l ,

1978, moved to his current address at 7 Emerson Road, Brookville, New York and

became a resident of New York State. Petltioner worked both within and without

the State of New York for the period when he was employed by the Corsonna Corp'

bu t  s t i l l  a  nonres ident  o f  New York  S ta te  (May 1 ,  Lg78 to  August  31 ,  1978) '3

4. Part  of  pet i t ionerts responsibi l i t ies as president of a dlvls ion of

the Corsonna Corp. Iilas to maintain and improve the sales of the comPany.

PetltLoner's duties required that he travel throughout the United States

meeting with najor accounts and also to handle problem accounts.

5. In response Eo a request from the Audit  Divis lonr Pet l t loner '  on

July 9, lg7g, submltted a schedule of days worked outside New York State. On

said schedul-e petiti.oner claimed a totaL of 39 days worked outside New York

State during the period May 1, 1978 through August 31, L978, of which eleven

(ll) days were shown as days worked at home in Provid€rc€e Rhode Island preparlng

for sales tr i -ps. A let ter dated July 9, L979 from pet l t ionerts reptesentat ive

indicated that pet iEionerrr  . . .  t l { ]hi le he l lved in Providence he would return

home to continue his sales efforts and prepare reports. It was more convenient'

efficient and less expensive than llving ln a NY hotel for the company""

6. of  the eleven (11) days in quest ion herein, two (2) days \ i tere a

Saturday and a Sunday. The Audit Dlvision considered these days to be non-working

days since they were not normal work days. The remaining nlne (9) days were

normal work days and the Audit Dlvlsion considered these to be days worked in

New york State on the basis that the services performed by petitloner at home

1'  
For the period January 1, 1978 to Apri l  30, L97B' pet i t ioner l tas a

nonresident of New York State working for a Massachusetts corPorat lon, performing

no services in New York and earnit g no income fron New York sources during

said period.
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r^rere not servlces whlch of necesslty, as opposed Lo convenlence, were required

to be performed outside the State.

7. At the hearing held herein pet i t ioner claimed that the eleven (1f)

days originally designated as days worked at hone were in fact spent outside of

hls personal resldence visiting wlth najor customers in the New England area.

No credlble documentary or other evidence was adduced at the hearlng held herein

to support that petitioner was actually vlsiting with customers on the eleven

days in questlon and not worklng at home.

CONCLUSIONS OF LAW

A. That sect ion 689(e) of the Tax Law places the burden of proof on

petitloner except ln three (3) specifically enumerated instances, none of which

are appl icable in the instant matter.  That pet i t ioner has fai led to sustain

the burden of proof to show that the eleven (11) days in quest ion were ei ther:

1. worked at home for the employerts necessity as

opposed to the convenience of the enployee (Kl.tman v. State

Tq1!g44l6s_ag-lr ,  92 A.D.2d 1018, mot.  for lv.  to appeal

d e n l e d  5 9  N . Y . 2 d  6 0 3 ) ;  o r

2. worked outside of his personal residence visl t ing

with major customers ln the New England area.

B. That the petitlon of Norman Wanman and Sondra lJaxman for refund is

denled and that the notice of partial dlsallowance dated November 24' 1980 ls

sustained.

DATED: Albany, New York STATE TAX COMMISSION

MAY O 2 1984


