
STATE OF NEW YORK

STATE TAX COI"IMISSION

at te r  o f  the  Pet i t ion
o f

0scar & Mir iam l{agner

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law tor the Year
1 . 9 7 5 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
20th day of January, 7984,

AFFIDAVIT OF MAITING

that t .he said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York ]

county of Albany l 
t t '  t

David Parchuck, being duly sworn, deposes and says thaL he is an employee
of the State Tax Cornmission, that, he is over 18 years of age, and that on the
20th day of January, 7984, he served the within notice of Decision by cert i f ied
mail upon Oscar & Miriam htagner, the petit ioner in the within proceeding, by
enclosing a Lrue copy thereof in a securely sealed posLpaid wrapper addressed
as fo l lows:

0scar & Miriam Wagner
722-LL B2nd Rd.
Kew Gardens, NY 11415

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

//, /"/
7/ /L-*,- .  Authorized to administer oaths

rsuant to Law section



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

January 20, 1984

0scar & Miriam Wagner
722-11 82nd Rd.
Kew Gardens,  NY 11415

D e a r  M r .  &  M r s .  W a g n e r :

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted onty under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 mont.hs frorn the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone l /  (518) 457-2070

Very truly yours,

STATE TAX COMM]SSION

Taxing Bureau's Representat ive



STATE OF NEII YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

OSCAR AND MIRIAM WAGNER

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under AxticLe 22
of the Tax Law for the Year 1975.

DECISION

Peti t ioner,  Oscar and Mir lam Wagner, I22-I1 82nd Road, Kew Gardens, New

York 1I4I5, f i led a pet i t ion for redetermi.nat ion of a def ic iency or for refund

of personal income tax under Art ic le 22 of the Tax Law for the year 1975 (FiLe

No. 29565).

On May 2, 1983, pet i t ioners advlsed the St,ate Tax Comnission'  in wri t , lng,

that they desired to waive a formal hearing and to submit the case to the State

Tax Comrnission upon the entire record contained in the file wlth submlsslon of

additlonal evidence and documents by August 1, 1983 which date was later

extended to August 29, 1983. After due considerat ion of said record, the

Comnission renders the following decislon.

ISSUES

I. Whether the Not ice of Def ic iencv was

the statute of l imitat ions.

I I .  Whether pet i t ioners \rere ent l t led to

issued af ter  the expLrat ion of

and substantlated a loss on

opt ions .

I I I .  Whether pet i t ioners had reasonable cause for waiver of the penaLty

i .mposed pursuant to sect ion 585(a) (1) of  the Tax Law.
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FINDINGS OF FACT

1. Pet i t ioners, Oscar and Mir lam }Iagner,  f lLed a jolnt  1975 New York

State Income Tax Resldent Return on Febrtary 2I, L977. The Internal Revenue

Servlce had granted pet i t ioners an extent ion to October 15, L976 to f i le thel-r

Federal income tax return. On their New York State income tax return petitioners

c la lmed a  $24,478.00  loss  on  op t ions .

2. On October 4, 1979 the Audit  Divis ion sent a let ter to pet i t ioners

which stated in part :

ttlt is noted ln ScheduJ-e A, Page 2 you cl-aim a loss on
opt ions for $24,478.00. Please explain, in detai l - '  the type
of option and how you are treating lt. Also, was this same
deduction clalned on the Federal Return. Subnit a copy of
your final Federal Tax Return including all- supporting
scheduls (slc) and correspondence pertainlng to thLs deduct lon.r '

3.  Since pet i t ioners fai led to repl-y to the October 4, 1979 let ter '  the

Audit Division issued a Statement of Audlt Changes to petitioners dlsallowlng

the loss on opt ions. A penalty pursuant to sect ion 685(a)(1) of the Tax Law in

the amount of $2,815.94 was also imposed. On January 4, 1980 the Audit  Divls lon

issued a Not ice of Def ic iency to pet i t ioners imposlng addit ional tax due of

$3 ,500.77 ,  p lus  pena l ty  and in te res t  o f  $4 ,237.48  fo r  a  ba lance due o f  $7 ,738.25 .

4. Petitioners malntained that they lncurred option losses in the sum of

$24,478.00 during L975. Ilowever, petitioners fail-ed to submit any lnfornatlon

to substant iate the loss on opt ions. They also argued that the Not ice of

Deficiency was issued after the expl-ratlon of the statute of l-imitations for

1975 lncome tax returns.

5. Pet i t ioners did not f i le thelr  1975 New York return unt l l  February 21,

1977 because of severe nedical problems suffered by Mr. Wagner in 1976 and

L977. These problems confined hirn to a hospital and hls hone fron Septenber 14,

L976 to at least February of.  L977.
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CONCLUSIONS OF LAW

A. That pursuant to section 683(a) of the Tax Law, any tax under this

art ic le is to be assessed within three years after the return was f i led whether

or not such return was f i led on or after the date prescr ibed.

B. That pet i t ioners f i led their  return on Februaxy 2L, 1977. The Notlce

of Def ic iency was dated January 4, 1980. Since three years had not elapsed

from the date the return was fil-ed, the Notlce of Deficiency rilas j-ssued rtithin

the three year period prescr ibed by sect ion 683(a) of the Tax Law.

C. That sect ion 689(e) of the Tax Law imposes the burden of proof upon

the petitioner except in three instances whlch are not appl-lcable in this case.

Petltioners have failed to submit any lnforuration in reference to the optlon

loss. Therefore, they have fal led to sustain their  burden of proof to show

that they are ent i t led to a loss on opt ions.

D. That in case of fai lure to f i le a tax return under this art lc le on or

before the prescribed date (determined with regard to any extension of time for

flLing), unLess it is shown that such failure is due to reasonable cause and

not due to wlllful neglect, there shal1 be added to the amount requlred to be

shown as tax on such return flve percent of the amount of such tax if the

fall-ure is for not more than one month, with an additional flve percent for

each additional month or fraction thereof durlng which such failure continues'

not exceedi-ng twenty-f ive percent in the aggregrate. (Sect ion 685(a) (1) of  the

Tax Law)

E. That pet i t ioners have sustained their  burden of proof to show that

they had reasonable cause for failure to file thelr tax return by the extended

due date. Therefore, the Audit  Divls ion is directed to cancel the penalty

imposed pursuant to sect ion 685(a) (1) of  the Tax Law.
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F. That the petition of Oscar and Miriam Wagner is granted to the extent

indicated in Conclusion of Lan ttEtt, supra and in al-l other respects denled and

the Notice of Deficiency dated January 4, 1980, as modified by the Audl-t

Div is ion,  is  susta ined.

DATED: Albany, New York

JAN 2 0 1gg4
STATE TAX COMMISSION


